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absenceof exact knowledge,we cannot say that it was only
nominal,or only necessariesfor which shewasnot bound to
pay.

Judgmentfor the defendant.

MAOK & Co. t1. MODANIEL.

(C'e'rcuit Oourt, E. D. Arkama8. October,1880.)

1. ATTACHMENT-REMOVAL OF PROPERTYOUT OF THE STATE-ARKANSAS
BTATUTES.-A statutein Arkansasdeclaresacreditormayhaveanat-
tachmentagainsthisdebtorwho" is aboutto remove,or hasremoved,
his property,or a material part thereof,out of this state,not leav.
ing enoughthereinto satisfythe plaintiff's claim,or the claim of said
defendant'screditors."

Held, thata merchantwho did not havepropertyenoughto payhis
debts,andwho investeda materialportionof his assetsin cottonand
shippedit outof thestate,wasliable to attachmentunderthisstatutej
that the plaintiff did not haveto showthe removalwas madefor a
fraudulentpurposej andthatthefact thattheshipmentsof cottonout
of the statewereusual andcustomarywith the defendantandwith
merchantsgenerallydoing businessin the state,constitutedno deá
fenceto the attachment.

Attachment.
Theplaintiff suedout an attachmentagainstthe property

of 'the defendant. The affidavit for the attachmentwasbased
on thesixth subdivisionof section388, Gantt'sDigest,which
declaresthe plaintiff may have an attachmentagainsthis
debtorwho "is about to remove,or has removed, his prop-
erty, or a materialpart thereof,out of this state,not leaving
enoughthereintosatisfy the plaintiff's claim, or the claim
of saiddefendant'screditors."

The defendantfiled an affidavit denying the �g�r�o�u�~�d�s of
attachment. On the trial of this issueit wasshownthat the
defendantwasa retail merchant,doing businessat Arkadel-
phia, in this statej that at and before the time the attach-
ment was suedout he was insolvent, and wholly unable to
pay his debtsj that his �p�r�o�p�e�r�~�y consistedchiefly, if not alto.
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gether,of a smallstockof goodsandaccountsandnotes; that
for sometime before andup to the datethe attachmentwas
suedout the defendantwas convertinghis goodsandcredits
into cotton,andshippingthis cottonoutof the state. Within
60 daysimmediatelyprecedingthe dateof the attachment,a
largeandmaterialportionof his propertywasthus converted
into cotton and the cotton shippedout of the state,and at
the time, and after thiscottonwasshipped,thedefendantdid
not havepropertyenoughinthe stateto payhis debts,orthe
debtof the plaintiffs, which was overdue,andwasfor goods
purchased,andwhich the dMendanthad declinedto payor
securefor want of ability to ao'so.
It wasfurther shownthat"it was the customof merchants

to sell goods for cotton and receiveápayment of debts due
themin cotton,andto ship suchcottonout of thestatein the
ordinarycourseof their business;and that thepurchaseand
shipmentof the cotton by the defendantwas in the usual
courseof his businessaspreviouslyconducted.
Eben W. Kimball, for plaintiffs.
F. W. Compton andJ. M. Moore, for defendant.
CALDWELL, D. J., (charging jury.) Counselfor defendant

havearguedwith earnestnessand ability that the shipment
of cottonout of the stateby the defendant,thoughsuchcot-
ton constituteda material part of hisproperty,and though
he may nothavehadleft in thestateenoughpropertyto sat-
isfy his debts, is not a removal of his property out of the
statewithin the meaningof the statute,becausesuchship-
mentwasmadein the usualcourseof businessof thedefendá
ant, as a merchant,and was in accordancewith the usual
courseof businessof merchantsgenerallyin this country.
It is concededthat the shipmentof cottonin this way is in

accordancewith the usual customof merchants. Undoubt.
edly a merchantwho payshis debts,or haspropertyenough
left in the stateto payhis debts,may converta part or all of
his capital investedin his businessinto cotton,and ship it
out of the state,andhe is not liable to attachmentunderthis
section. Sucha merchantis not within either the letter or
spirit of the statute. But becausea solventmerchantwho
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pays his debts, or has property enough outside of his invest·
ments in cotton to pay his debts, may do this, does it follow
that an insolvent merchant who does not pay his debts, and
has not property enough left in the state to pay them, may
invest his means in cotton, and remove it out of the state,
when such cotton constitutes a material part of his prop-
erty?
Confessedly, the latter. case falls within the very letter of

the statute; and why not within its meaning and spirit? A
construction that would place' the solvent merchant in such
case on the same plain wit.h the insolvent merchant would
nullify the statute, and that, tpo, not in the interest of mer-
chants conducting their business according to the recognized
rules of commercial business and integrity, but in the interest
of that class who either will not or cannot comply with the
plainest obligations imposed on merchants by law and sound
mercantile usage.
It does not lie in the mouth of a merchant who is unable

to pay his debts, and who refuses either to payor secure his
commercial paper, and who has not property in the state suf-
ficient to' pay his debts, to say that because a solvent mer-
chant may ship his cotton out of the state, that therefore he
may do the same, although it may constitute a material part
of his property. If a merchant in such a plight may do this,
he may continue the process until the last dollar's worth of
his property has assumed the shape of cotton and been
shipped out of the state. In such a case a creditor is not,
under our statute, bound to stand by and be compelled to take
the risk of the proceeds of such property returning to the state,
and all other risks incident to such business.
It would not do for a court to say that an insolvent mer-

chant who refuses to payor secure his creditors for a want of
ability to do so, is carrying on business as merchants usually
do. Such a man ceases to be a merchant in the proper ac-
ceptation of that term. He does not comply with his legal
ohligations, nor conform to sound commercial usage and cus-
tom in the conduct of his business and in his dealings with
his creditors, and has no right, therefore, to demand that the
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law and his creditorsshall treat him in the samemanuer
thata solventmerchantdoingbusinessregularlyasmerchants
usuallydo would be treated. He cannotrepudiatetheduties
and obligationsimposedon him as a debtor and merchant,
and at the sametime claim the legal rights accordedto a
debtorwho discharges,or is willing or ableto discharge,his.
obligationsto his creditors.

While the single fact of insolvencyof a merchantis not
ground of attachment,therecertainly is nothing in the law
or soundpublic policy to encourageinsolventmen to conduct
a commercialbusinesswhereit is obviousthatsuchbusiness
canonly be carriedon at the expenseof unsuspectingorvic-
timized creditors. If an insolventmanwill conductbusiness
as a merchanthe cannot,on any pretext,removea material
part of his propertyout of the statewithout renderinghim-
self liable to theprocessof attachment. An insolventdebtor
may makea bonafide sale of all or any portion of his prop-
erty within the state,but whenhe sendsa materialportionof
his propertyout of the statefor saleor on speculationfor his
own account,he rendershimself obnoxiousto processunder
this statute. Insolventmerchantshaveno greaterprivileges
under this statutethan any other insolvent debtor. Every
debtorwho removeshis property or a materialpart of it out
of the state,not leaving enoughto satisfy the claimsof his
creditors, is within the statute,whetherhe be a merchant,
farmer, or lawyer, andwhether the property so removedbe
cotton,cattle,horses,or any other kind of movableproperty.
And the modein which the debtoracquiredthe propertj'can
makeno difference. Nor is the motive for the removal ma-
terial. The law doesnot require that the removal shall bo-
madewith a fraudulent intent or for a fraudulent purpose.
There is nothing unreasonableor harsh in this rule, for an
insolventmanhasno legalor moralright to insiston thepriv-
ilege of putting his diminishedand insufficientassetsto tho
hazardsof shipmentbeyondthe state,when it was obvious
all risks incident to suchactionhaveto be takenand�b�o�r�~�o by
his creditors.

No generalrule of interpretationcanbe framedapplicabla.
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to every stateof casethat may ariseunderthis statute;and
it would not be properor safe to enumeratesupposedcases
that would be within or without the statute.
It is sufficient to give the jury an exp03itionof the statute

applicableto the factsof thiscase. Othercasesdependingon
a different state of faots will be decided when they arise.
The jury are thereforeinstructedthat if they find, from the
evidence,that thedefendantowed the plaintiffs the debt sued
for in this action, and that it wasdue, and tLat the defeld-
ant wasin the habit, in the courseof his businessasa mer-
chant,of investinghis capital and credit in cotton,andship-
ping the same out "f the state, and that the cotton thus
shippedwithin a period of about 60 days, immediatelypre-
cedingthedateof the writ in thiscase,constituteda material
portion of the defendant'sproperty, and that :lfter such
shipmentthe.defendantdid not haveenough propertyleft in
the state to satisfyhis debts,then the attachmentwasright-
fully suedout, without referenceto the motive or intentionof

. the defendantin shipping suohcotton. But if the cotton so
shippeddid not constitutea materialportionof his property,
or if he had property left in the stateafter its shipmentsuf-
ficient to satisfy his debts,then the issuemust be found for
defendant.

Verdiot and judgmentsustainingthe attachment.

NORTHERN PA.C. R. Co. 'lJ. B. & M. R. CO. and others

(Circuit Court, D. Minne80ta. --,1880.)

1. INJUNCTION-ATTEMPTTO TAKE PERMANENT POSSESSIONOF LAND FOR
PUBLIC USE-IRREPARABLEINJuRY.-An attemptto takepermanent
possessionof land for public use,without the assentof the owner,
expressor implied, and without paymentor tenderof damagesin
advance,would, if consummated,be in the nature of an irreparable
injury, to preventwhich aninjunctionwould ordinarilybegranted.

Held, in this case,that the equitiesof thebill werenot fully denied
by the answer,and a motion to dissolve the injunction could not

" thereforeprevail.

Motion to dissolvepreliminaryinjunction.


