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that therewasin this casea substantialcompliancewith the
rule of practice,and that the errorof dateis immaterialand
cannothavemisledthe defendant. In fact, thereáis no other
actof eongresscontaininga title 60,c. 3. exceptthatapproved
June 20, 1874, and that act is suffioiently and properly re-
ferred to asan "Act to revise the statutes,"etc.

Motion denied.

UNITED STATES 11. KINDRED.

(Oircuit Oourt, E. D. Virginia. December10,1880.)

1. JUSTICE OJ!' TIm PEACE-ACT OJ!' CoNGRESs-INDIC'fMENT-F'EDlllRAL

CoURT.-Thewilful and corruptviolation of anactof congressby a.
justiceof thepeaceof a. state,in theexerciseof his office, will ren-
derhim liable to indictmentin federalcourt.-[ED.

Motion to QuashIndictment.
L. L. Lewis,U. S. Att'y, appearedfor the prosecution.
John Lyon, for the defence,relied in support of his plea,

demurrer, and motion on Broom's Legal Maxims, 66-7;
Mis80uri v. Lewis, 91 U. S. 31;' Ex parte Virginia, 90 U. S.
344; Bradwell v. State,16 Wall. 139; Slaughter-hou8eOases,
ld. 77; Lane Oounty v. Oregon, 7 Wall. 76; Kentucky v.
Dennison, 24 How. 107; Ablemanv. Booth, 21 How. 516;
18 St. at Large 355; and Queenv. Badger,45 Eng.C. L. R.
468.

HUGHES, D. J. This indictment chargesthe defendant
with unlawfully and corruptly endeavoringto influence,obá
struct, and impede.the due administrationof justice in the
district court of the United Statesfor the easterndistrict of
Virginia, in having, upona warrantsuedout by oneWilliam
Myrick, dealtwith J. P. Davis, a witnessunderrecognizance
in the United Statescourt, in tp.e mannerBet forth in the
,indictment; that is to say, the indictment,after setting out
the facts connectedwith the warrant,includingwhippingand
unlawful imprisonment,chargesthat Kindred did issuesaid
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,warrant ol8.rres&, and did impose said sentence upon the said
Davis to influence and obstruct him as a witness in said
.. court of the United States, and ,with the further intent to
influence, obstruct, and impede the due adminis tration of
justice in the said court.
There is a motion to quash the indictment for want of ju-

risdiction; a demurrer to the indictment based on the same
ground of defence j and a special plea in bar setting out that
Kindred, in all that he did, acted as a judicial officer, and
claiming that if he acted only erroneously he is exempt from
trial, because his act was judicial, and can only be reviewed
by a state court of appellate jurisdiction j and if he acted
�c�o�r�r�u�p�~�l�Y�.�' he is amenable only to the authorities and courts
of Virginia, and is not amenable to trial and pun'ishment by
'any court of the United States. To this plea there ',is a

I, demurrer by the UnitedStates.'
"i;l, tHsnot pieteIlded, if ther.ewereno charge of 'wilful mal-
feasance or �c�~�r�r�u�p�t�'�i�o�n here, 'but only of �e�r�r�o�n�e�o�~�s action by
the justice of the peace in his judicial capacity, that the
cQurt of the United States would have jurisdiction to review
the errOneous judgmeptcommitted in the discharge of a
judicial function. Furthermorj3, , alth!lugh justices of the
peace and all judicial �o�f�f�i�c�e�~�. are �l�i�a�p�~�e to indictment or
, arraignment in aome �m�a�D�l�~�e�r for cOlTuptacts committed in
the exercise. of. their judicial fnnctions, yet it is not pretended
that. a court of the 'Unit,ed States may try an indictment
'brought for eveJ-Y such. oorrupt judicial act against judicial
officers of the state. The United States court has no such
general power. But it is contended by the .United States
that if a law of congress, passed as necessary and proper for
,carrying into effect any constitutional provision, is corruptly
violated by any person, even though he be a judicial officer
.of a state, such person is amenable to prosecution in a United
States court for such offence.
The federal government, its officers, and courts have cer-

tain well· defined powers. The government may establish a
post-office system, do all acts necessary to conducting it
efficiently, pass laws for punishing depredations upon the



mails; !:tria empowerits courts to enforcethose'la;we.! 8od.t
may establish.a customssystelIl,aninternalrevenuelsystem,
a judiciary'system,andd6i:lther things especiallylWthoriMd
by the nationalconstitution;abait maypassall laws neces-
saryandproperfor carrying'intoexecutionthe specificpow-
ers �g�r�a�n�t�~�d by that instrumetit. The peculiarity of our
federalgovernment,distinguishingit from all other confed-
eraciespreviouslyexisting,andfrom theconfederacyof 1780
to 1789,which �e�x�i�s�~�e�d under�t�h�~ old articles'ofconfederation,
is that it is empoweredto act upon individuals in the states
in the exerciseof the powersthat havebeenadvertedto, and
is not limited in its powersto demandsupon the constituent
statesin th'eir corporatecapaCity.' Itslawa:affect individu-
als, itls authority controls individuals, its officers' deal with
individuals, its courts have cognizahceof individuals, and,
as the law lsnot a respecter'Of' persons;if .any individual
wilfully arid bon-uptly violates'a;law:bf'rCongressit will ,in

. 'generalnoFavail:'him to plead that he is exempt from
, aicc!ountabilitYbyreason'of lim 'beingani officer'ofáa state,and
'"did the �a�c�t�:�:�w�i�t�h�;�~�h�i�c�h he is dharged'u.san officeroi the
state.' ' ;.' '"

!tiBvery'true', as' has been'd:ecidedinJthecasescited at
fulr; by �d�e�f�e�t�I�d�a�r�i�t�'�s�-�'�~�d�t�l�l�l�:�s�e�l�,�t�h�a�t stlite officers are, �a�~ -sucb,
exempt. from' the operation;{jfcettainlaws of the United
states: A stateofficer'8sa.lary;forinstance,08.n1:rotbetltxed
by the United. States,beMtisetliepower.to tax would carry

. the power'thdestroy,anaitáisincompatiblewith the"comi'ty
which should �s�u�b�s�i�~�t betweentheáfederal gov.etnmenFand
thoseof the statesthat anygenerallaw of congresstaxing
Emla.riesshould be extendedto: the salariesof stateofficers.
See Collector v. Day, 11 Wall. 125. Soastateof'ficel'jap-
pointed under state laws, responsibleto state courts, and
áchargedwith dutiesandserviceto thestate,is not in general
liable to processfrom United Statescourtsrequiring him to
:perform positi':e duties imposed by laws of congress. See
Kentuckyv. Dennison,24 How. 107. �~

But I am surethat theseand like caseswhich have been
decided,andwerecitedby defendant'sconnsel,noneof them
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go to the extentof deciding that.a �s�t�~�t�e officer WllO wilfully
and corruptly violates a law of congress,passedfor any of
the constitutional purposeswhich have been indicated,is,
qua state officer, clothedwith impunity for his crime, and
exemptedfrom punishment. The laws of the United States
operateupon individuals without any referencein generalto
their relationsto theástate, Theaccidentof their beingstate
officers doesnot in generalaffect their liability as citizensto
the ordinary processand. jurisdiction of the courts of the
United States,and, as before said, if they commit crimes
against the Ullited Statei' they are punishablefor such
cnmes.

Now, in the presentcase,a law is chargedto have been
�~�o�l�a�t�e�d which is necessaryand proper to securingthe effi-
cient administrationof their functions by the courts of the
United States. Therecould be no proper administrationof
justiceif the stronga.ndinfluential were at liberty to arrest,
imprison,andotherwiseintimidate the weakand timid, and
detainthem from attendanceaswitnessesbefore the United
Statescourts. Congresshas constitutional power to pas8
laws proper for preventing the commission of this offence,
andthe pleaand demurrerof the defendantvirtually admits
that hewould beamenableto theselaws but for thefact that
he, in the acts complainedof, was acting in the judicial
capacityof a justice of the peaceof the state of Virginia.
So that the only questionfor considerationis whethera jus-
tice of the peaceof a �s�t�a�t�~ may, in the exerciseof his office,
wilfully andcorruptly violate So law of the United States. If
this indic.tment merelychargedthe defendantwith an erro-
neousjudgmentit couldnot besustained,for errors committed
evenby sohumblea judicial officer asajusticeof the peace
cannotbe reviewed,corrected,or punishedby indictment in
any com:t, but mustgo up to anappellatecourt for correction
on appealor writ of er,ror. But this indictment chargesa
wilful and corruptmotive and action on the part of this jus-
tice: chargesan offencewhich is especiallymadepunishable
by a constitutionallaw of congresspassedin 183!.

That justieesof the peaceandall j lldicial officers arepun-
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isha,b1eat commonlaw for corrupt conductin: their judicial
office, when so �~�}�(�p�r�e�s�s�l�y chal'geAby indictment,'is too well
settledto need argument. The caseof 'Jacobs v. The,Com-

o �~�,�. . I

monwealth,2 Leigh, 709, is an instanoein which the court&
haverecognizedthis liability in'the stateof Virginia.

Ris hardly worth while to �n�b�t�'�i�~�e -the pretension'thatif
this defendantis indictableat all it is only in a court of the
state. In general,offencesin violation'of acts of congress
are indictableonly in courts'of the United States. In some
instancesin the past a few offencesof this classhavebeen
referred,by expressprovisionof law, to statecourtsfor trial;
but such is not the policy' of congress,and the practice,
always exceptionaland �o�c�c�a�~�i�o�n�a�l�; may now be regardedas
abandoned.' So the only �q�u�e�s�t�i�~�n is whether stltte justices'
ofthe peaceare liable, under a.nact,ofcongress,to indict-
ment in United Statescourtsfor a statutory'OfIence,charged
to havebeen'committedwilfu,lly and corruptly. ,
I think, after what hasbeensaid, that, this propositionis

too plain for argument,and I will overrule the defendant's
i!emurrer, deny his motion to quash,and sustainthe prose-
cution'sdemurrerto the plea. '

IN THE MUTER,OF ;LITCHFIELD,. �B�a�n�k�r�u�p�~�.

(Di8trict Oourt, 8. D. New York. December22, 1880.)

1. MARSHALLING AsSETS-REV.ST. �5�1�2�1�-�W�H�~�T�A�R�B AVAILABLE ASSETS
-NEGLECT TO RECOVER THEM. "

.. 'Therule asto marshalling�l�L�~�s�e�t�s�'�i�n bankruptcyprescribedby Rev.
St. '5121, requiringthat firm as!iets:shailbe first applied to the pay-
mentof firm debts,andindividuaJassetsto the p/loymentofindividual
debts,andtha,rjJleof eqUlty, thatwherethereareno firm assetsthe
firm creditorsshall sharepari �p�a�8�~�U with theindividual creditors in
the individual assets,arenot limited to the casewherethere'hasbeen
an adjudicationin bankruptcyof the .firm.. Both the rnleanli the
exceptionapplywherethe �~�n�d�h�!�i�d�u�a�l partnershavebeenadjudicated
bankruptson petitionsag,ainstthemiu(hvidually. , ' ",

Thefirm creditorshavea right to shaWlpl1ll'i pa88u' with'indtvidual
creditorsin the individual estate,where-the,fit"lll aSsetsarenotmor.


