
MINTUllN 27.; ·ALEXANDRE.

MINTURN and otbers 'D. ALEXANDRE and otbers.

(District Court,8. D. New York. --,1880./

1. COLLISION - DAMAGE TO CARGO - LIllEL - AVERMENT OF - TITLE-
PLEADING-PROOF.
A libel, filed to recover damages for collision to a cargo, should con-

tain averments showing unequivocaliy, and with reasonahle �c�e�r�~

tainty, that the libellants had such a �~�p�e�d�a�l or general right of prop-
erty in the cargo that by its loss or injury they had suffered damage.
Where the libel averred that certain sugars were laden on board the

British bark H., "to be carried thereon to the port of New York,
and thence safely delivered to your libellants, and bills of lading
therefor duly signed by the master of said bark, naming the libellants
as consignees of said sugars;" and also averred "that by the col-
lision your libellants have suffered damage in the value of said cargo
.25,000,"-
An exception having been filed to the libel that it did not aver

What, if any, interest the libellants, as consignors. had in the.
property: .

Held, that the averments of the libel did not necessarily import'
that the libellants had any interest in the goods,and that the excep-
tion to the libel must be sustained.
Distinction between the sufficiency of proof of facts as evilience,

and the sufficiency of the 'averment of facts as matter of pleadipg"
stated.' . .

In Admiralty.
R. D. Benedict,for respondents.
G. A. Black, for libellants.
CHOATE, D. J. This is a libel for collision. The libel avers

that there was laden at the port of Havana, on the British
bark Helen, certain sugars, "to be carried thereon to the port
of New York and there safely delivered to yourlibellants, and
bills of lading therefor duly signed by the master of said
bark, naming the libellants as consignees of said sugars."
The libel then avers in proper form the facts of the collision
by which the vessel was sunk upon the voyage. It also avers
"that by the collision your libellants have suffered damage in
the value of said cargo $25,000." An exception is filed by
the respondents because the libel does not aver "what, if any,
right, title, or interest the said libellants, as consignees, had
in said sugars at the times in the libel mentioned." This
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exceptionmust clearly be sustained,becausethe libel con-
tainsno avermentwhateverof the delivery of the bill of lad-
ing to the libellants, or to anyonefor their use; or, by other
proper averment,showsin any way that they consentedto
or becamepartiesto the consignment.

A bill of lading may be madeout na:ming a personas con-
signee,but somethingmore is necessaryto make the person
so nameda consignee. That relation to propertycannot be
establishedwithout suchperson'sconsentor againsthis will;
anda delivery of a bill of lading or someagreementin rela-
tion to the shipment,betweenthe shipper and the person
namedas consignee,is just as necessaryasthe delivery of a
promissorynote is necessaryto makeit anythingbut a piece
of paperwith scrl\tcheson it. Nor is any title in theshipper
averred unless it be under the somewhatambiguousstate-
ment that the bIlls of lading were duly signed. The aver-
ment cannotbe takento meanmorethanthis: thatsomebody
whose name is not given, having possessionof the sugars,
shippedthem,and took bills of ladinp; in which the libellants
were namedas consignees..But, passingtheseobvious de.
feet's, the respondentsare entitled to have the libel state
what, if any, interestas consigneesthe libellants had in the
goods.
It is true that the possessionof a bill of ladingby thecon-

signeenamed thereiu, or by the indorseethereof, is p1'ima
facie evidenceof ownershipof the goods,justas possessionof
the goodsthemselveswould be, andthat thepossessionof such
bill of lading is alsoprima facie evidenceof the transfer to
the consignee,or indorseeof the bill, of the title or interest
which the shipperhadatthe time of shipment,whateverthat
may be. Lau'rencev. Minturn, 17 How. 107; The Idaho, 93
U. S. 575. But a bill of lading neithermakesa title where
the shipper hasnone,nor transfersa title asbetweenshipper
and consignee,unless such is the intention of the parties.
The groundsometimestaken, that at leasta nakedlegaltitle
passesby mereforcd of the termsof the bill, without regard
to the intentionof the parties,is inconsistentwith the well-
settled rule of the commonlaw, that the owner of personal
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propertyis not deprivedof his title exceptwith his own con-
sent,unless it be in favor of a party who has partedwith
value on the faith of an apparenttitle createdby the act of
the owner himself in another. There is clearly nothing in
the form of a bill of lading,or the indorsementof it, which,as
betweenthe consignorand consignee,precludesthe former
from showingthat the transferof the propertyis intendedas
securityonly, or that it was only intendedfor the purposeof
transferringthe possessionof it to the consigneefor the use
andbenefitof the consignor,with or without a powerto sell
it, or dealwith it otherwisethansimply to hold it subjectto
his further order. The simple fact, therefore,that libellants
arethe holdersof a bill of lading,namingthem asconsignees
of the goods,doesnot necessarilyimport that they have any
interestin thegoodswhatever. It is quiteconsistentwith this ¥
fact that the only agreementbetweenthemand the shipper
is that whenthe goodsarrive they will receiveandkeepthem
subjectto his order.

The establishedruleof the admiraltycourtsis that thesuit
must be brought in the name of the real party in interest.
Fretz v. Bull, 12 How. 468. Sowell settledis this rule that,
long beforethe assigneeof a chosein action wasallowedin
courts of commonlaw to B'Ue in his own name,his right to
sueasthe real party in interestwas recognizedin the admi-
ralty. Cobb v. Howard, 3 Blatch£. 524. It is insisted,how-
ever, that it is enoughto allegein the libel thosefactswhich,
if shown in evidence,will make a prima facie case. The
argumentis unsound. Pleadingsmustbeunequivocal. They
must be definite. They must be certain to a reasonable
intent. The fact to be averredandprovedby a libellant in
a collision suit is that he hassuch an interest in the thing
damaged,by reasonof a specialor generalright of property
therein,that by its loss or injury he has sustaineddamage.
Suchinterestmust, therefore,be averred unequivocallyand
with certainty. Pleadingswhich may well be true, and yet
no damageto the party follow as a comequence,statenoth-
ing thatneedbe answered. Facts which are held sufficient
primafacie proofof ownershipare soheld becausethey create
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such an appearanceof ownership, such a probability of
ownershipin theabsenceof anyother facts, that the evidence
of.thosefacts satisfiesthat cardinalrule of the commonlaw
which holds a fact.provedas matterof evidence,and for the
determinationof all rights when the preponderanceof the
evidenceis in favor of the fact to be established. Examples
of this kind of primafacie proof aretheevidenceof possession
of goods as primafacie proof of ownership,and evidenceof
possessionof a bill of lading by a consigneeas prima facie
proof of the transferto him of the shipper'stitle. But pos-
sessionis not the samething as title, althoughit may be suf-
ficient evidenceof it if nothing else appears. Nor is an
apparent transferof another'stitle the samething asa title
in the transferee. I think, therefore,it is the right of the

¥ respondents,by exceptionto thelibel, to compelsuchanaver-
ment as will showwith reasonablecertainty that the libel-
lantshave,as consignees,someactualinterest,andthenature
of that interest,andwithout suchavermentthere is nothing
for the respondentsto answer. A generalavermentthat the
libellants have sustaineddamagesin a certain amount,by
reasonof the lossof the goodsby the collision, is clearly not
enough.

The distinction betweenthe sufficiencyof theproof of facts
as evidence,and the sufficiencyof the avermentof facts as
matterof pleading,may be thus stated. Facts,as evidence,
are sufficientwhenthey produceanappearance,or probability
of the existenceof a right or title, which, by the established
rulesof evidence,constituteprimafacie proof. But the rules
of pleadingrequire not the avermentof the appearanceor
probability merelyof a right or title, but the avermentwith
reasonablecertainty of the actual existenceof a right or
title.

Exceptionsustained.
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1. CoLLISlON.:.-FERRY-BOATENTERING SLIP-LOOKOUT-RIGRT 0]1' BAlL-
ING VESSELS-COSTS.

Wherethesteamferry-boat H., while enteringherslip at thefoot
of Barclaystreet,collided, in theday-time,with theschoonerB., her
bowspritenteringoneof thewindowson thestarboardsideof theH.
aft of the paddle-box,andthe B. wasat the time gettingunderway,
havinghoistedherjib andthenherforesail,thewind beingsoutherly,
and her bow line havingbeencastoff andsternline fast to the rack,
thoughslack,andthe B. claimedthatat thetimethejib-boomentered
thewindow shewaslying with herwhole starboardside closeup to
the southerlyside of the south rack of the slip, and that the H.
stoppedafter the jib.boom enteredthe window and before anyap-
preciabledamagewas doneto eithervessel,and then startedagain,
draggingthe B.'s sternround'againsttheendof therackanddriving
her stern againsta neighboringpier, thus causingthe damageto
bothvessels;andthe H. claimed thataftershehad enteredherslip
aboutthree-quartersof her length,thesternline of the B. wascare-
lesslylet go, andher jib filling the B. swungroundto the northward
andtherebyforced herself againstthe H., causingthedamage;and
that thesemovementsof the B. were madewithout any warningto
the II., andtoo late to enableher to preventthecollision:

Held, on theevidence,that the pilot of the II., actingaslookout,
!.night haveobservedthe B.'s movements-thehoistingof the jib and I

thentheforesail indicatingan intentionto comeout and perhapsto
crossher path-intime to haveavoidedthecollision; andwaswholly
in fault in not thusobeyingthe rulesof navigationrequiringa good

. lookout to be kept, and that vesselsunder steamshall keepont of
the way of sa.ilingvessels,and that this fault of the B. alonecansed
thecollision.

That the B. hada right to assumethat thiswould bedone,andwas
not, therefore,in fault in hoistingsa.il.

But, onthe evidenceshowingthat the tide wasebb,runningdown
the river; that the H. wasapproachingthe mouthof theslip from up
the river, headingobliquely towardsa poin; someways inside the
southerlyrack, and,after striking it, her port bow wascantedover
againstthe centerpin, when herstern saggedwith the tide against
the southerlyrack beforeshestopped;thather lengthandthatof the
southerlyrack wereeach217feet, and the centerpin 100 feet; and
the northerlysideof theslip wasat the time occupiedby theother
ferry-boat:

ileZd, that thA B.'sclaim asto her positloncannotbetrue; that it


