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MixTurny and others v. ALexanpre and others.
(District Court, 8. D. New York. ——, 1880,,

1. CorristoN —DamMAGE TO CARGO — LIBEL — AVERMENT OF — TITLE—
PLEADING—PROOF.

A libel, filed to recover damages for collision to a cargo, should con-
tain averments showing uneguivocaliy, and with reasonable cer-
tainty, that the libellants had suéh a «pecial or general right of prop-
erty in the cargo that by its loss or injury they had suffered damage.

‘Where the libel averred that certain sugars were laden on board the
British bark H., “to be carried thereon to the port of New York,
and thence safely delivered to your libellants, and bills of lading
therefor duly signed by the master of said bark, naming the libellants
as consignees of said sugars;” and also averred ‘that by the col-
lision your libellants have suffered damage in the value of said cargo
$25,000,"—

An exception having been filed to the libel that it did not aver
what, if any, interest the libellants, as consignors. had in the.
property:

" Held, that the averments of the libel did not necessarily 1mport
that the libellants had any intereést in the goods, and that the excep-
tion to the libel must be sustained..

Distinction between the sufficiency of proof of facts as ev1dence,
and the sufficiency of the ‘averment of facts as matter of pleadmg"
stated.

In Admiralty.

E. D. Benedict, for respondents.

G. A. Black, for libellants. ;

Croatr, D.J. This is a libel for collision.. The libel avers
that there was laden at the port of Havana, on the British
bark Helen, certain sugars, “to be carried thereon to the port
of New York and there safely delivered to yourlibellants, and
bills of lading therefor duly signed by the master of said
bark, naming the libellants as consignees of said sugars.”
The libel then avers in proper form the facts of the collision
by which the vessel was sunk upon the voyage. It also avers
“that by the collision your libellants have suffered damage in
the value of said eargo $25,000.” An exception is filed by
the respondents because the libel does not aver “what, if any,
right, title, or interest the said libellants, as consignees, had
in said sugars at the times in the libel mentioned.” This




118 . FEDERAL REPORTER.

exception must clearly be sustained, because the libel con-
tains no averment whatever of the delivery of the bill of lad-
ing to the libellants, or to any one for their use; or, by other
proper averment, shows in any way that they consented to
or became parties to the consignment.

A bill of lading may be made out naming a person as con-
signee, but something more is necessary to make the person
go named a consignee. That relation to property cannot be
established without such person’s consent oragainst his will;
and a delivery of a bill of lading or some agreement in rela-
tion to the shipment, between the shipper and the person
named &8 consignee, is just as necessary as the delivery of a
promissory note is necessary to make it anything but a piece
of paper with seratches on it. Nor is any title in the shipper
averred unless it be under the somewhat ambiguous state-
ment that the bills of lading were duly signed. The aver-
ment cannot be taken to mean more than this: that somebody
whose name is not given, having possession of the sugars,
ghipped them, and took bills of lading in which the libellants
were named as consignees. But, passing these obvious de-
fects, the respondents are entitled to have the libel state
what, if any, interest as consignees the libellants had in the
goods. 4

It is true that the possession of a bill of lading by the con-
gignee named therein, or by the indorsee thereof, is prima
Jacie evidence of ownership of the goods, just as possession of
the goods themselves would be, and that the possession of such
bill of lading is also prima facie evidence of the transfer to
the consignee, or indorsee of the bill, of the title or interest
which the shipper had at the time of shipment, whatever that
may be. Lawrence v. Minturn, 17 How. 107; The Idaho, 93
U. 8. 575. DBut a bill of lading neither makes a title where
the shipper has none, nor transfers a title as between shipper
and consignee, unless such is the intention of the parties.
The ground sometimes taken, that at least a naked legal title
passes by mere foreo of the terms of the bill, without regard
to the intention of the parties, is inconsistent with the well-
settled rule of the common law, that the owner of personal
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property is not deprived of his title except with his own con-
sent, unless it be in favor of a party who has parted with
value on the faith of an apparent title created by the act of
the owner himself in another. There is clearly nothing in
the form of a bill of lading, or the indorsement of it, which, as
between the consignor and consignee, precludes the former
from showing that the transfer of the property is intended as
security only, or that it was only intended for the purpose of
transferring the possession of it to the consignee for the use
and benefit of the econsignor, with or without a power to sell
it, or deal with it otherwise than simply to hold it subject to
his further order. The simple fact, therefore, that libellants '
are the holders of a bill of lading, naming them as consignecs
of the goods, does not necessarily import that they have any
interest in the goods whatever. Itis quite consistent with this
fact that the only agreement between them and the shipper
is that when the gouds arrive they will receive and keep them
subject to his order.

The established rule of the admiralty courts is that the suit
must be brought in the name of the real party in interest.
Fretz v. Bull, 12 How. 468. 8o well settled is this rule that,
long before the assignee of a chose in action was allowed in
courts of common law to sue in his own name, his right to
sue as the real party in interest was recognized in the admi-
ralty. Cobb v. Howard, 3 Blatchf. 524, It is insisted, how-
ever, that it is enough to allege in the libel those facts which,
if shown in evidence, will make a prima facie case. The
argument is unsound. Pleadings must be unequivocal. They
must be definite., They must be certain fo a reasonable
intent. The fact to be averred and proved by a libellant in
a collision suit is that he has such an interest in the thing
damaged, by reason of a special or general right of property
therein, that by its loss or injury he has sustained damage.
Such interest must, therefore, be averred unequivocally and
with certainty. Pleadings which may well be true, and yet
no damage to the party follow as a consequence, state noth-
ing that need be answered. Facts which are held sufficient
prima facie proof of ownership are so held because they create
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such an appearance of ownership, such a probability of
ownership in the absence of any other facts, that the evidence
of those facts satisfies that cardinal rule of the common law
which holds a fact proved as matter of evidence, and for the
determination of all rights when the preponderance of the
evidence is in favor of the fact to be established. Examples
of this kind of prima facie proof are the evidence of possession
of goods as prima facie proof of ownership, and evidence of
possession of a bill of lading by a consignee as prima facie
proof of the transfer to him of the shipper’s title. But pos-
gesgion is not the same thing as title, although it may be suf-
ficient evidence of it if nothing else appears. Nor is an
apparent transfer of another’s title the same thing as a title
in the transferee. I think, therefore, it is the right of the
respondents, by exception to the libel, to compel such an aver-
ment as will show with reagonable certainty that the libel-
lants have, ag consignees, some actual interest, and the nature
of that interest, and without such averment there is nothing
for the respondents to answer, A general averment that the
libellants have sustained damages in a certain amount, by
reason of the loss of the goods by the collision, is clearly not
enough,

The distinction between the sufficiency of the proof of facts
as evidence, and the sufficiency of the averment of facts as
matter of pleading, may be thus stated. Facts, as evidence,
are sufficient when they produce an appearance, or probability
of the existence of a right or title, which, by the established
rules of evidence, constitute prima facie proof. But the rules
of pleading require not the averment of the appearance or
probability merely of a right or title, but the averment with
reasonable certainty of the actual existence of a right or
title.

Exception sustained.
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Tae Stesam Ferryv-Boar HACKENSACE.
Tas Scmooner Hexry D. BREWSTER.

{District Court, 8. D. NewYork. November, 1880.)

1. CorListoN-—FERRY-BoAT ENTERING SLIP—L00KOUT—RIGHT OF Barr-

ING VESSELS--CO8TS.

Where the steam ferry-boat H., while entering her slip at the fool
of Barclay street, collided, in the day-time, with the schooner B., her
bowsprit entering one of the windows on the starboard side of the H.
aft of the paddle-box, and the B. was at the time getting under way,
having hoisted her jib and then her foresail, the wind being southerly,
and her bow line having been cast off and stern line fast to the rack,
though slack, and the B. claimed that at the time the jib-boom entered
the window she was lying with her whole starboard side close up to
the southerly side of the south rack of the slip, and that the H.
stopped after the jib-boom entered the window and before any ap-
preciable damage was done to either vessel, and then started again,
dragging the B.’s stern round against the end of the rack and driving
her stern against a neighboring pier, thus causing the damage to
both vessels; and the H. claimed that after she had entered her slip
about three-quarters of her length, the stern line of the B. was care-
lessly let go, and her jib filling the B. swung round to the northward
and thereby forced herself against the H., causing the damage; and
that these movements of the B. were made without any warning to
the H., and too late to enable her to prevent the collision :

Heid, on the evidence, that the pilot of the H., acting as lookout,
night have observed the B.’s movements—the hoisting of the jib and
then the foresail indicating an intention to come out and perhapa to
cross her path—in time to have avoided the collision ; and was wholly
in fault in not thus obeying the rules of navigation requiring a good

" lookout to be kept, and that vessels under steam shall keep out of
the way of sailing vessels, and that this fault of the B. alone caused
the collision.

That the B. had a right to assume that this would be done, and wag
not, therefore, in fault in hoisting sail,

But, on the evidence showing that the tide was ebb, running down
the river; that the H. was approaching the mouth of the slip from up
the river, heading obliquely towards a poin% some ways inside the
southerly rack, and, after striking it, her port bow was canted over
against the center pin, when her stern sagged with the tide against
the southerly rack before she stopped ; that her length and that of the
southerly rack were each 217 feet, and the center pin 100 feet; and
the northerly side of the slip was at the time occupied by the other
ferry-boat:

i14d, that the B.’s claim as to her positiop cannot be true; that it




