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ZOLLARS and another v. EVANS.

(Circuit Oourt, D. Oolorado. October,1880.)

L ,MINING CLAIM-REQ.UISITES OF TrTLE.-" On the public domain of
the United States a miner may hold the place in which he may be
working against all others having no better right. But when he
asserts title to & full claim of 1,500 feet in length, and 300 feet in
width, he must prove a lode extending throughout the claim."

2. Slu)[E-SAME.-The sinking of a shaft outside of the ground in dispute,
and running drifts from thence to the ground in dispute, will not avail
the plaintiff in ejectment, unless he can further show the discovery
of a lode in such shaft, and the extension of the lode to the ground in
dispute.- [ED.

D. P.Dyer and C. I. Thompson,for plaintiffs.
S.P. Roseand Wells, Smith<i: Macon,fordefendant.
�H�A�~�L�E�T�T�, D. J., (cha,rgingjury.) The groundin controversy

is ,claimed by plaintiffs as part of the Highland Mary Ioca-
tiQn. You have observed that it is but a sina.l1 �p�~�r�t of that
lqca'tion, lying �a�~�' some �d�i�s�t�a�n�~�e from the discovery shaft,
�:�p�~�:�o�b�a�1�:�l�i�y�6�0�9 or 700 �f�~�f�3�t�.�. �,�t�i�i�8�t�h�~ land eDl;braced within the
�l�i�n�~�s of plaintiffs' and defendant's claims, or,the space covered
by both claims. " . ,
It is stated by counsel, and perhaps it appear,s in ev,idence,

tpat plaintiffs have another �t�i�t�l�~�. to the same ground, basedon, the Highland Chief location, but they have not �s�~�t up that
title in their pleadings, and they cannot rely on it in this
action.. The only right in them which can be recognized here
is that which may a.rise from the Highlan:d Mary location,
and the investigation before you has been confined to that
subject. It is not necessary to discuss at length the validity
of the, Highland Mary location. It is enough to say that the
plaintiffs have not shown any right or title to the premises in
controversy, of date earlier than July 30, 1879; and their
right at that time is to be determined upon several facts now
to be stated.
In the first place, did the plaintiff corporation, the High.

land Chief Consolidated Mining Company, on that day or
afterwards, and before the twenty-third day of September,
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1879,takepossessionof the.Highland�M�:�a�r�~�c�l�a�i�m underthe
deed" from Jed.H. Basoomand,others,and'hold possessioii
thereof at the last-nameddate?

The twenty-third day of September,1879, is the time the
suit was brought, and, ih the attitude of the case on the
evidence,the plaintiffs cannot recover, except upon actual
possessionat that time. Thereis nothingto showthatJohn
W. Zollars, who assumesthe position of trusteeto the cor-
poration,was everin actualpossessionof the property. The
companyappearsto have beenorganizedon the thirtieth
day of July, 1879,and,ofcourse,not being in existence,it
could not enterinto possessionbefore that daYiso, that as
to possession,the questionis whetherafter the thirtieth of
July, andat any time beforethe twenty-third of September,
1879,and at the last-mentioneddate,the corporationwasin
possession.
If you find thattobe true, a further questionwiU'al'iseas

to whethera lode wasdiseoveredin the Highland Mary dis-
c()veryshaft,andsuchlode Mtendsfrom thatádiscoveryshaft
to the groundsin controverSy; Oli the public domainof the
United Statesa miner may hold the place-in which he may
be working againstall othershaving no' betternght. But
when he assertstitle to a full claim of 1,500feet in length
and 300 feet in width, he must prove' a lode' extending
throughouttheclaim. I do not recall aIiy evidenceto Bhow
that any of the openings'in the groundiIi controversywere
madeprior to September23; 1879.

The HighlandChief peoplehad sunk a shaft just outside
of the groundin dispute,and in May of this yeardrifts had
beenrun from that shaft into the groundin dispute. But I
do not rememberthat any witness statedwhen those drifts
werel'\ln, or when the tunnelwhich penetratesthis territory
wasmade. And if, in fact,thoseopenings,or anyof them,were
madebeforethesuitwasbrought,andtheplaintiff corporation
was then in possessionof them, that fact alone would not
enablethe plaintiffs to recover the whole of the disputedter-
ritory.

Such possessionof thoseopeningsonly, without the dis-



174 PEDEBALBEPOBTIah

coveryof a lode in the discoveryshaft, which extendsfrom
chenceto the ground in dispute,would not be available be-
yond the extent of the openings. And the plaintiffs have
not askedfor less than the whole territory in dispute, so
that you are advised that, in addition to possessionin
the plaintiff 'corporation on September23, 1879, it must
appear from the evidence that a lode was discovered in
the discovery shaft of the Highland Mary claim, and that
such lode extendsfrom that point to the territory in con-
troversy.

On thesepointsno remarksfrom thecourtareneeded;but
I, call your attentionto onematterhavingsomebearingupon
the questionwhetherthe lode, assumingthat thereis one in
the HighlandMary discoveryshaft,extendsfrom that point
to tl..e ground in dispute. There is somequestionwhether
the Inineral found in the HighlandChief openingsis of the
same �b�o�~�y as that found in the Highland Mary discovery
shaft,andone witness,if I am not mistaken,expressedthe
opinion that they werenot the same. The differencein ele-
vation of the two shaftsandthe pointsat which mineralwas
found, in connectionwith the topographyof the country,
seemto raise adonbt on that subject. If you are of the
opinioD, from the evidence,that thereare two bodiesof min-
eral,separateanddistinct from eachother, onein the High-
land Chief shaftand the territory in disputeverynearto that
shaft,andanotherin theIIighland Mary shaft, i1 will be So

questionof fact on the evidencewhether the latter extends
under the first into the territory in dispute.

It is incumbenton the plaintiffs to establishthesefactsby
preponderatingtestimony; and, in the absenceof suchtesti-
many,YOu shouldfind for defendant.,If, however,thosefacts
are established,the plaintiff may prevail,.unlessdefendant
has shown a better title to the ground in dispute. And
your attention will now be asked to the facts necessary
to establishsuchbetter title.

Much that has been said with referenceto the Highland
Mary location is equally applicableto defendant'slocation,
which:hecaUstheElizaj that is to say,a lode musthavebeen
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,

found in the discoveryshaft,and the lode must extendfrom
that point to the ground in dispute. Perhapsthereis" some
doubthere,also,whetheranybodyof mineral or mineralized
rock that may be called a lode'was found in the disc'overy
shaft,and, if so found, whether the samebody was exposed
in the territory in dispute. Thosequestionsare submitted
to your decisionon the evidence,andassumingthatthepllHn-
tiffs haveestablishedtheir right, asbefore explainedto you,
if youfurtherfind that defendant'sgrantorsdiscovereda lode
in the Eliza discoveryshaft,andthat Buch lode extendsfrom
thenceinto the groundin dispute,the q.efendantwill prevail;
because,aswasbeforeexplainedto you, plaintiffs' rightcannot
be of earlier date than July 30, 1879,and defendant,if his
grantorsmadea valid discoveryand location,datesback to
1878,long prior to the dateof plaintiffs' title by possession.
It is true that thereis somecontroversyupon the question
whether,atthetimeof thesurveyof theEliza,lode,inJuly,1878,
thelocatorshadsunktheirshaft.to the�.�p�~�t�n�t�:�w�h�e�r�e theyclaim
to havefound the lode; but, if theyhadnot doneso, theydid
in fact sink it to the point mentionedby Septemberfollow-
ing; and if they thenfound it lode they could have advan-
tage of it, as against all who had not. then �a�c�q�u�i�r�~�d an
interestin thelode,in thesamemannerasif theyhaduncov-
eredit beforemaking their surveyandflling their �c�e�r�t�i�f�i�~�a�t�e�.
And if their locationwascompletedby or before September,
1878,it antedatesplaintiffs' title by possessionin the same
manneras it would if it had been completedin July of that
year. In that view, the questionas to defendant'stItle 'still
remainswhethera lodewas.discovered�i�n�t�4�~ discoverys4aft,
andwhethersuchlode extendsfrom that point to the ground"
in controversy.

If the plaintiffs have establishedtheir title, as first' ex-
plainedto you, andthedefendanthasnot,establishedhis title,
your verdict should be for plaintiffs. .If the plaintiffs have
failed to establishtheir title, or the defendl'f'nthasesta.blished
his title, your verdict shouldbe for defeAdaut.

Verdict for defendant.
,,' ! '{
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DARLING, Assignee,eta.,v. TOWNSEND and others.

SAME v. WRIGHT and others.

(Distric' Oourt, 8. D. NIYIJ) York. December30, 1880.)

1. BANKRUPTCy-OFFER TO ALLOW JUDmfENT-PREFERENCE-OTHEll

EXECUTIONS-ATTACKING ASSIGNEE'STITLE OOLLATERALLY.

Where a creditor'spetition in bankruptcywas filed on the sev-
enteenthof November,and on the thirteenth and fifteenth of No-
vember,beforetheir timeto answerexpired,thebankruptshadoffered
to allow judgmentsto beenteredagainstthempursuantto section385
of theNew York code of procedure,in suitscommencedby the de-
fendantsby'attachment,under which the sheriff had leviedon the
twenty-ninthof October,andjudgmentswereimmediatelyenteredin
accordancewith the offers, andexecutionswere levied on the goods
andfixtures on which the attachmenthadbee.nlevied,andthe sheriff
alsoheld the goods,etc.,underexecutionsin favorof othercreditors,
levied beforethedefendants'executions,but after their attachments
werelevied, andtl,J.edefendantsafterwardsreceivedon their execu-
tionsthewhole net proceedsof thesaleon execution,the lien of their
attachmentgiving thempriority, underthe laws of New York, over
theearlier executioncreditors,the propertybeingin fact, and being
understoodby the debtorsand by the defendants,to be of greater
valuethanthe amountsof saidearlierjudgments,andthedefendants
knowingat the time the offers to allow judgmentswere given that
thedebtorswere insolvent,andthat a propositionfor a generalas-
signmentfor the benefitof creditorshadbeenmadeby them:

HeZd, that the giving of the offers to allow judgment,followed by
thelevy of theexecution,wasa procuringor sufferingof their prop-
erty to beseizedon executionby the debtorswithin the meaningof
the bankrupt law, and that the assigneewas entitled to have the
levies set asideas preferencesand to recoverof the defendantsthe
valueof the property. Whetherthe samecould be held to be prefer-
ences,if the propertyleviedon had beenof no greatervaluethanthe
amountof the earlierexecutions,qU(JJre.

Wherethecircumstancestendto showanintentto giveandreceive
a preference,the failure to producethe testimonyof the debtor,or of
the allegedpreferredcreditor,as to the intent, heZd,stronglycorrob-
orativeof the evidenceof the intent to prefer.

Evidenceoffered asto irregUlaritiesby thepetitioningcreditorsin
instituting and,carryingon involuntaryproceedingsi:p. bankruptcy,
and �~�h�a�t thepersonafterwardsmadeassigneein bankruptcypartic-
ipated therein,heZd immaterial, in a suit by theassignee'to recover
propertytransferredasa preference.

In Bankruptcy.


