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that whether that motion can be ultimately sustained on its
merits or not, the complainant cannot be regarded as in such
default forwant of a replication as to entitle defendant to a dis-
missal of the suit. :

The motion to dismiss will be denied; and, as it seems
desirable that proper issue in the cause shall be joined with-
out unnecessary delay, the motion to strike the answer from
the files may be brought to a hearing on 10 days’ notice by
either party.

Duaxe and others v. Steam-Tve Emma J. Kexnepy, efe.
(District Court, 8. D. New York. October 8, 1880.)

1. CotrisioN—SLooP AND Brig Lying v BaME Prer—Nakrow CHAN-
NEL ~ REFUSAL OF SrooP 1o Haur Our.— A sloop and brig were
lying stern to stern on the north side of the same pler, about 50 feet
apart, the sloop being just inside the pier, with her bow towards the
river, while the brig was further up the slip, with her starboard side
to the pier. The brig drew about 14 feet of water, and there wag not
sufficient depth of water to haul her out, except along the dock where
the sloop was lying. The sloop refused to pull out by the end of the
pier in order to permit the brig to be hauled out by a tug  Held, that
the tug was liable for all damage caused by an attempt to pull the
stern of the bring by the stern of the sloop as she lay at the pier.

The tug could have herself hauled the sloop out of the way first
or have sent for & harbor-master to compel the sloop to move away.

2. Bamr—Costs.—Held, further, under these circumstances, and where
the sloop had only proved an insignificant part of the damages claimed,
that the libellants weére not entitled to costs.—[Ep.

F. 4. Wilcox, for libellants.

W. H. McDougall, for claimants.

Cnoate, D. J. This is a libel brought to recover damages
for a collision between a brig in tow of the steam-tug and the
libellants’ sloop, the 8. S. Howell, on the eighth day of Sep-
tember, 1879. The sloop was lying on the north side of the
pier at the foot of Thirtieth street, North river, with her bow
towards the river, and just inside the end of the pier. The
brig was lying further up the glip, with her starboard side to
the pier. They were thus lying stern to stern, with a space
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of about 50 feet between them. While they were in this
position the tug came into the slip to tow the brig out
into the rver. The tide was about half flood. The brig
drew about 14 feet of water, and there was not sufficient
depth of water to haul her out, except along the dock where
the sloop was lying. Those in charge of the tug and of the
brig requested those in charge of the sloop to haul the sloop
out by the end of the pier, so that they could get the brig
out. This, those in charge of the sloop refused to do, with
abusive language. The master of the tug then tried to haul
the brig out around the sloop over the mud, which is there
deep and soft, but he found it impossible to do so. She
careened and slipped back. - The deepwater there is confined
to a narrow channel along the dock, about the width of a ves-
sel. In thus trying to get the brig out, her stern came in
contact with the stern of the sloop.

The libel avers that the tug “carelessly and recklessly
pulled the stern of the brig against the stern of the sloop
with such force and violence he tore a cavil off the sloop and
started the timbers to which the cavil was fastened, and
forced and lifted the stern of the sloop off from her timbers
and parted three lines, one of which was new, and did other
extensive damage and injuries to the sloop, and carried her
from her berth towards the river.”

" The libel also alleges that the cost of repairing the sloop
will be about $250, and claims eight days’ demurrage,at the
rate of $20 a day. There is a great deal of conflict in tha
evidence as to the force with which the vessels came together,
and the amount and nature of the injury done to the stern of
the sloop while they were together. Witnesses on the part of
the sloop do indeed testify that when they came together the
taffrail was broken, timbers and stanchions shattered, and the
stern lifted up eighteen inches or two feet, and the lines
parted. Witnesses quite as credible, certainly, on the part
of the brig, having equal opportunities to observe the effect
of the blow, deny that any damage whatever was done, or any
rail or timbers broken, or the stern lifted up, or any line
parted at that time. Their account is that tho sterns came
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together very lightly, with fenders between; that afterwards,
and when those on the sloop had again refused to haul their
vessel away, the tug endeavored to pull the stern of the brig
by the stern of the sloop, those on the brig aiding this move-
ment by pushing; that the injury was done in this attempt;
that one line, not a new one, between the sloop and the pier
parted, and a cavil on the sloop was broken off; that no
other damage was done.

It appears by the testimony of the ship carpenter, who
repaired the sloop soon afterwards, that when he saw her the
rail, stanchions, and timbers were injured in some such way
as is deseribed by the witnesses from the sloop, but it also
appears that later on the same day, the eighth of September,
ghe was in collision with another vessel. It is quite possible,
upon the evidence, that the principal injuries in her stern
were then sustained by her being driven against the pier. I
am unable to credit the statement of her witnesses that the
stern was lifted up by the blow as they describe. Not only
are they contradicted on this point, but it is almost impossi-
ble that such should have been the effect of the blow even if
it was as violent as the witnesses testify to. The brig was
much higher out of water. Both vessels had overhanging
sterns, so that the tendency would have been not to lift up
but to crowd down the stern of the sloop. And the harder
the blow the greater would this tendency be. Upon the
whole evidence I am not satisfied that any damage was done
by the tug’s endeavor to pull the stern of the brig by the stern
of the sloop, except the parting of one line and the breaking
of the cavil. For this damage the tug is liable. She had no
right to use force enough to injure the sloop, and was not
justified in doing so by the unreasanable refusal of the sloop
to haul away. She could have herself hauled the sloop out
of the way first, or, as she did afterwards, have sent for a har-
bor-master to compel her to move away. The libellants are
entitled to a decree for the damage found as above, charge-
able to the carelessness of those in charge of the tug, but
without costs, because they were in the wrong in refusing to
get out of the way when requested and thereby brought the
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trouble on themselves, and have failed to prove more than an
insignificant part of the damages claimed, and in fact appear
to have instituted a frivolous suit.

Decree accordingly.

Bourt and others v. Smir Navar Reserve, eto.
(District Court, D. Maryland. January 13, 1881.)

1. CuarTER-PARTY.—The charterers agreed to pay for the vessel a lump
sum. They procured, to be put on board by freighters in Liverpool,
a cargo of iron ore, at a rate of freight which, on the amount of ore
put on board, would have exceeded the lump sum which they were to

_pay. The charter stipulated that the master should give the charter-

"ers a draft for the excess of freight between the charter and the bill
of lading, the draft to be drawn on the ship's consignee at the port
of discharge, payable 10 days after ship’s arrival. The charter also
contained a stipulation that the charterers were not to be held liable
for any loss of freight arising from leakage, breakage, drainage, or
any other cause beyond their control. The bill of lading fixed the
freight at a certain rate per ton of cargo delivered. On delivery of
cargo at Baltimore, there was found to be a considerable loss of weight,
and the freight on the actual output was less than the lump sum
mentioned in the charter. It appeared that the loss of weight was
not attributable to any fault of the ship or owners, and that some loss
of weight on such a cargo was always to be expected.

(1) Held, that as the bills of lading called for freight only on the
weight delivered, and that as the freight on the actual delivery fell
ghort of the lump sum, there was no excess payable to the charterers.

(2) Held, that the stipulation that charterers were not to be liable
for any loss of freight arising from causes beyond their control, was
not to be so interpreted as to entitle them to demand a fictitions ex-
cess of freight which the bill of lading did not entitle the ship to col-
lect.

2. Surr BETwWeEER ForrIGNERS. — The charter-party was executed in
Liverpool, between British suhjects, and the vessel was a British ship,
but the vessel having been attached within the district, and it appear-
ing that allthe facts necessary to determine the case were sufficiently
proved without taking testimony under a foreign commission, Zeld,
that justice would be promoted by the court taking jurisdiction and
disposing of the case. . ' '

In Admiralty. Charter-party.
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