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troubleon themselves,andhave failedto provemore thanan
insignificantpart of the damagesclaimed,andin fact appear
to haveinstituteda frivolous suit.

Decreeaccordingly.

BOULT and others v. SHIP NAVAL RESERVE,etc.

(District Oourt, D. MQ/l'yZand. January13,1881.)

1. CHARTER-PARTY.-Thecharterersagreedto payfor thevessela lump
sum. Theyprocured,to beput on board by freightersin Liverpool,
a cargoof iron ore,at a rateof freight which, on the amountof oro
put on board,would haveexceededthe lumpsumwhich they wereto
pay. The charterstipulatedthat themastershouldgive theCharter.

" ersa draft for the excessof freight betweenthe charterand the bill
of lading, the draft to bedrawn on the ship'sconsigneeat the port
of discharge,payable10 days after ship's arrival. Thecharteralso
containeda stipulationthat the chartererswerenot to be held liable
for any loss of freight arising from leakage,breakage,drainage,or
any other causebeyond their control. The bill of lading fixed the
freight at a certain rate per ton of cargodeUvered. On deliveryof
cargoatBaltimore,therewasfound'tobeaconsiderablelossof weight,
and the freight on the actual output was less than the lump sum
mentionedin the charter. It appearedthat the lossof weight was
not attributableto anyfault of theshipor owners,andthatsomeloss
of weighton sucha cargowasalwaysto beexpected.

(1) Beld, that as the bills of lading called for freight only on the
weightdelivered,and thatas the freight on the actualdelivery fell
shortof the lump sum,therewasno excesspayableto the charterers.

(2) Held, that the stipulation that chartererswere not to beliable
for anylossof freight arising from causesbeyondtheir control, was
not to beso interpretedas to entitle themto demanda fictitious ex-
cessof freight which thebill of ladingdid not entitle the ship to col-
lect.

2. SUIT BETWEEN FOREIGNERS.- The charter-party was executedin
Liverpool,betweenBritish subjects,and thevesselwasa British ship,
but thevesselhavingbeenattachedwithin thedistrict,andit appear-
ing that all the factsnecessaryto determinethe casewereSUfficiently
provedwithout taking �t�~�s�t�i�m�o�n�y under a foreign commission,held,
that justicewould be promotedby the court,:ta1l.ing jurisdiction and
disp!!singof the case.

In Admiralty. Charter-pa.rty.
v.5,no.2-l4:
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Robert Baldwin, for libellants.
Sebastian Brown, for respondents.
MORRIS,D. J. Theownersof theBritish shipNavalReserve,

1,831 tons, on February4, 1880,charteredher to the libel-
lants for a voyagefrom Liverpool, where she then was, to
Baltimore, for the lump sum of £1,212lOs.

The charter-partyshowsthat it wascontemplatedthat the
libellants, who were ship-brokersof Liverpool, might not
load the vessel themselves,but might procure a cargo to
be put on board by other freighters,at a rate which would
yield them a profit, and that the consigneeof the vessel,
in thlltt case, was to collect the whole freight, and they
were to receive through him the excess. Accordingly, the
charter-partycontainsthesestipulations: "Thefreight, [that
is, the lump sum] to be due and payable,on true deliv-
ery of the cargo, in cash, at current rate of exchangefor
bankers'60-days'sight bills on London, on dateof vessel's
entry,at custom-house;captain to give his draft on his
consignees,at the port of discharge,in charterer'sfavor,
payable10 daysafter ship'sarrival, for anyexcessof freight
as per bills of lading and this charter. Any deficiencybe-
tweenfreight and chartertoábepaid here in cash,lessthree
months'interestandcostof insurancethereon. The charter-
ersare 110t to be held liable for any loss of freight arising
from breakage,leakage,drainage,or anyothercausebeyond
their control."

The charterers,who are the libellants, did procurefor the
ship a full cargoof 1,800tons of iron ore, known as "purple
are," at the rate of 14s. 3d. per tOll on weight delivered.
If 1,800 tons had been delivered the freight thereonwould
have amountedto about £70 in excessof the lump sum,
and it is to recoverthis alleged excessof £70 that this suit
is instituted. It appears,however, that when the cargo
was delivered in Baltimore there was a loss of weight of
l.bout120 tOllS, so that, instead of an excess,the freight
actually received by the ship was some £20 less than
the lump sum mentionedin the charter. The ship -ellCouná
ter0cl on the �v�o�y�~�g�e exceedingly rongh weather, and was
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obligedto put backto Crookhavento repair her rudder,and
afterwardswas compelled to jettison about 10 tons of the
cargo, and to put back to Queenstownto get her pumps
cleared,andwhile theredischargedand reshippeda part of
the cargo. She finally reachedBaltimore, and discharged
the cargoduring the month of June. The dischargingwas
conductedin the mannerusual in the pod. The ore was
hoisted from the hold and dumpedinto a shute leading to
wheelbarrows,thenwheeledto carsstandingat somedistance
anddumpedinto the cars. Whenthe <lars wereloadedthey
were run on to scalesandweighed by the custom-houseoffi-
cials. This processof dischargingin this climate in the
summerseasonnecessarilyaffordsopportunityfor the drying
of the ore. Purpleore is, when dry, a very fine powder,anli
whenwet forms into lumpsaboutthe sizeof grainsof wheat.
It takesupmoisturevery readily,and thediiTerencein weight
betweenits dry andwet conditionmayamountto 12 percent.
It appearsfrom the proof that there is always some10s8 of
weighton a cargobroughtfrom GreatBritain anadischarlSed
at Baltimore. By merchantsin the trade5 per cent.is esti..
matedto be the average108s. On 25 cargoesreceivedby one
merchantthe evidenceshowsthat therewas a loss,on every
cargo,varying from t a per cent. to 7t per cent. The loss
on the cargoof the Naval Reservewas 7 37-100per cent.

The contentionof the libellants is that, asby the termeof
the charter-party"the ehartererswere not to be held liable
for any lossof freight arising from breakage,leakage,drain-
age,or any causebeyondtheir control,".they wereto bepaid
the excessof freight calledfor by the bills of lading over the
lump sum mentioned in the charter, "notwithstandingno
excessof freight �w�~�s collectefl by reasonof lossof weight in
the ore from drainageor evaporationor otherloss,andthey
claim that thetrueinterpretationof thecharterentitledthem
to have a draft in their �f�~�v�o�r�, drawn by the captain,before
the vessel sailed. from Liverpool; the draft to be for the
amountoUhis excess,drawnon the consigneesof the vessel
at the port ofdischargc,payable10 days after the vessel's
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arrival. It is to be observed, however, that the charter-party
speaks of an excess of freight "as per bill of lading and this,
charter." The bill of lading states the freight to be 14s. 3d.
per ton on weight delivered,so that whether or not there was
an excess of freight, "as ,per bill of lading and this charter, H

could not be ascertained until the cargo was delivered. This
being the contract for freight expressed by the bill of lading,-
a contract made by the libellants themselves with the freight-
ars,-and it being almost an absolute certainty that there
would be, on a cargo of pm'ple are, some loss of weight, it is
scarcely supposable that the owners intended that they were
to pay to the charterers a fictitious excess of freight which
they could have no expectation of collecting. The more
obvious and reasonable meaning of the clause, "charter-ers
nat to be held liable for any loss of freight arising from
breakage, leakage, drainage, or any other cause beyond their
control," in the connection in which it is found in this �c�h�a�r�~

te'r, is, 'it seems to me, that if there was once put on board
cargo sufficient, at the rate fixed by the bills ;of lading, to
satisfy the lump sum, then the charterers, were not after-
wards to be held liable to the owners for any deficiency whioh'
might :a.rise from any cause beyond their conttol. This
interpretation, r think; frilly satisfies the language of the
stipulation, and is reasonable and sensible, while that con-
tended for by the libellants seems to me strained and un-
rea!lonable. Whatever causes there were which united to
produce the loss of weight in the cargo, it is clear they were
not causes attributable to any fault of the ship or owners;
and as the excess of freight intended by the charter must,
in -my judgment, be held to be an actual excess, which the
ship's consignee was entitled to collect from the consignee of
the cargo, it follows that there is nothing due to the libellants.
The claimants have urged the court not to exercise jurisdic-
tion in this case for the reason that the libellants a.nd ciaim-
ants are all British subjects, the ship British, and the. con-
tract one made in Liverpool. If there were any allegations
that the language of the charter is to be explained by any



usageor"customop'beportof�L�i�v�e�r�p�o�~�I�, or if the f!1?tsnec-
essaryforthe considerationof the casehad to be proved by
testimonyto betakenin that port, theremight berea-aonsfor
remitting the libellants to the courtsof their own country;
but asthe facts necessaryfor the determinationof the ques-
tion raisedare not disputed,.andasthe meaningof the con-
tract seemsto me perfectlyclear and favorable to the party
objecting to the jurisdiction, I have consideredthat in this
casejustice will be promotedby my exercisingthe jurisdic-
tion which undoubtedlythis court has,andby now disposing
of the case. Other questions,as t() the form of the libel,
have been raised by the claimants,but in the view I have
takenof the controversy,on its merits,it is not necessaryto
pa.ssnpon thesequestions.

Libel dismissed.

THE STEAMER ADIRONDACK.

�~�D�i�8�t�1�'�i�c�t Court. 8. D. New York. Deceinber29,1880.)

L' BALVAO:m-.-ApPORTlONMENT-EXPENSES-SHARE OF STEAUER-ENGm..

EER-TAJl;lNG ASSIGNMENT Oil' SEAMAN'S SHARE.

011 apportionmentof afund awardedby the courtassalvage,which
. is appliedfor by t1w masterandpart of the brewof thesteamerren-
deringthe service:

Helfl, that the ownersareentitled to $750, to be re-imbursedout of
thefund before it is apportioned,asindemnityfor all the expenses'
IIJ)d lossby reasonof the salvageservice.

That law expenses,incurred in the trial of the suit in which'the
amountof salvagewasawarded,shouldnot be included,astheywere
renderedmainly unnecessaryby the claimantshaving tendered,in
their answer in that suit, and paid into court, all that was properly
duefor salvageservice.

That, follOWing the principle of admiralty courts favoring the
claims of a steameremployedin a towagesalvageservice,a proper
apportionmentin the presentcasewill be three-fifths of $6,750-the
fund remainingafterdeductingthe owners'expensesof salvageserv-
ice-to the ownersof the steamer,asprincipal salvor, and two-fifths
to themasterand crew, asfollows: $300 to the master,and the resi-
dueamongthe officersandcrew, including the master,in proportion


