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Two HUNDRED AND FIFTY TONS OF SALT LADEN ON BOARD

THE SOHOONER BARBARA F. LATHlIER.

(Distrzct Oourt, B. D. New York. December,1880.)

L PRACTICE-ATTACHING GoODS IN POSSESSIONOll' COLLECTOR OF Cus-

. TOMs--AmURALTY JURISDICTION--REV.ST. 2981--SALEON VEND. Ex.
SUBJECTTO DUTIES.

Wherea libel in rem to recoverfreight wasfiled againsta cargoof
salt which the consigneehad refusedto accept,and the collectorof
customshad taken it into his custodyto securepaymentof duties,
andwhile in hispossessionthemonitionwasservedon him by themar-
shalbyexhibiting to him theoriginal process,leavingwith him a copy
and delivering a notice of attachmentto the keeper of the United
Statespublic storewhere part of the salt was and whither the rest
wasin courseof removalfrom the vessel,andthemarshalmadereturn
of the monition that he"was unableto take said propertyinto his

ácustodyotherwisethanas aforesaidfor the reasonof the custodyof
saidcollector," and an interlocutorydecreeon default having been
entered,and the amountof the libellant'sclaim and lien for freight
ascertained,the libellant appliedfor a final decreeand order that a
writ vena.ex. issuefor the saleof thesalt, subjectto the paymentof
thedutiesandexpensesduethe United States.

Hela,exparte,that the courtacquiredjurisdictionover theproperty
by the serviceof the processas made,andcouldorder the goodssold,
subjectto the claimsof the United Statesfor dutiesandexpenses.

Taylor v. Carryl, 20 How. 583, andHOI/Til v. Dennie,aPet. 292, re-
ferred to.

In Admiralty.
W. R. Bebee,for libellant.
CHOATE, D. J. This is a libel in rem for freight againstthe

cargowhich the consigneehasrefusedto accept. The mar-
shal, in attempting to serve the process,found the cargo
partly on the vesseland partly in the United Statespublic
stores,whither it was in courseof removalby the collectorof
the port, who had takenpossessionof it for the enforcement
of therights of the United Statesto thedutiesupon its impor-
'ation. The processwas servedby a notice of the attach-
ment deliveredto the storekeeper,and by exhibiting to the
collectorthe original processandleaving with him a copy of
it. The marshal,in makingreturnof this service,addsthat
he "was unable to tal{8 said property into his custodyoth-
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erwise than as aforesaid, for the reason of the �c�u�~�t�o�d�y of
said collector." An interlocutory decree having been entered
by default, and the amount of the libellant's claim and lieu
for freight having been ascertained, the libellant now applies
for a final decree and an order that a. writ of vend. ex.
issue for the sale of the salt, subject to the payment of duties
and expenses due to the United States. Upon the suggestion
of the marshal, who questions the jurisdiction of the court
over the goods under the service of the process made, and
which was the only service practicable, I have examined the
question involved, though without that aid which the court
receives in a contested case. It is suggested that there has
been no such seizure of the res as is essential to give the
admiralty court jurisdiction. It is also suggested that the
possession of the collector is so far absolute as to exclude any
possession or control over the goods by the marshal under his
process. It is not, however, universally true that the jurisdic-
tion of a court of admiralty depends upon a seizure of prop-
erty in the sense of its actual manucaption by the officer of
the conrt, although the mode of seizure of chattels is usually
in that form. Jurisdiction is acquired, however, over things
not capable of actual manucaption, as debts and credits, by
the process of foreign attachment j .and under a statute
authorizing the seizureand confiscation of enemies' property,
including corporate stocks, but prescribing no mode of seizure,
while it was held that there must be a seizure to give the
court jurisdiction over the property, yet it might be such as
the nature and situation of the property admitted of, arid that
service of the monition on an officer of the corporation, with
notice of the seizure, was a sufficient seizure to uphold the
jurisdiction. Miller v. U. S.11 Wall. 298. Williams & Bruce,
in their work on the Jurisdiction and Practice of the High
Court of Admiralty, 193, say: "The cargo may be proceeded
against in respect of any liability attaching to it, etc. If the
cargo be on board the ship, and is proceeded against specif-
ically and named in the warrant, or if it is not named in the
warrant, but is proceeded against in respect of freight due for
the transportation thereof, the arrest of �t�~ ship arrests the
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cargo. If thecargohasbeenlandedand warehoused,a sepa-
ratearrestof it must be made. If the marshalor his substi-
tutesare deniedaccessto the warehousewhere the cargois.
the arrest may be madeby showing the original warrantto
the warehousekeeperand leaving a copy with him."

In Miller v. U. S. ut supra,296,the court say: "The modes
of seizuremustvary. Lands cannot be seizedas movable
chattelsmay. Actualmanucaptioncannotbetakenof stocks
andcredits. But it dgesnot follow from this that they are
incapableof being seizedwithin the meaningof the act of
congress. Seizuremay be eitheractualor constructive. It
doesnot alwaysinvolve takinginto manualpossession.Even
in caseof chattelsmovable. taking part of the goods in a.
house under a fl. fa.¥in the nameof the whole, is a good
seizureof all. A.nassertionof control,with a presentpower
andintent to exerciseit, is sufficient." The right which this
libel is broughtto enforceis a maritime lien for the �f�r�e�i�g�h�~
due on transportationof the goods. It is a right which, as
againsttheowneror consigneeof thegoods,entitlesthe owner
of thevesselto retain themtill the freight is paid. His sur-
renderof their custody to the collector as secnrity for the
duties,which is a paramountclaim, but onewhich the owner
of the vesselcannothimself discharge,doesnot impair his
rightsorhis lien againsttheowner. He cannothold thegoods
againstthe governmentwhile the dutiesare unpaid; bui, if
the dutieswere paid, it seemsthat his lien and consequent
right of possessiontill paymentof the freight would still be
perfectandunimpairedby his enforceddelivery of the goods
to the collector. It was apparentlyin recognition of this
right of the ship-ownerthat congresspassedthe act provid-
ing that the ship-ownermight notify the collector that the
freight was nnpaid,and that in suchcasethe goods should
not be delivered to the consigneeupon his paying duties
unlessthe freight is paid. Rev. St. 2981. The custodyand
possessionwhich the collectorhasfor the enforcementof the
paymentof the duties,thoughtheycannotof coursebe inter-
ferea with, are thereforenot so absoluteas to exclude all
assertionof "control,with a presentpowerand intent to exer-
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cise it," on the part of the owner of the vessel,who stands
ready,subjectonly to the rights of the government,to retake
the'goodsfor the enforcementof his lien. And theserviceof
the monition, such as the situation of the goodspermits,
especiallyat the suit of a party havingthis right over them,
is sufficient, it seemsto me, to give the court jurisdiction.
By invoking the powerof the court to enforcehis claim, the
libellant at leastputsit in thepowerof the marshalto assert
that control over the goodswhich he himself now possesses.
Ordinarily, indeed,a sale of propertyby an admiraltycourt
IS a salefree from all claimsandinterestswhatever;but not
necessarilyso, if the court has acquired jurisdiction, and
there be someinterestwhich, for cause,is not to be cut off
by the sale. I seeno difficulty in selling this cargo,subject
to the claimsof the United States,if theseizurewassufficient
to give jurisdiction. Thepurchasermay thenpaythe duties
andobtainpossessionof the goods.

The caseof Taylor v. Carryl, 20 How. 583, is referredto
asan authority adverse to the jurisdiction. It is not to be
deniedthat there are expressions,in the opinion of the court
in that casewhich makeagainstthe jurisdiction,but no ques-
tion ariseshere,asin thatcase,of a possibleconflict between
courtsof different jurisdictions. Subsequentdecisionsappear
to limit somewhatthe applicationof thatcRse,andI do not
think it is controlling againstthe jurisdiction in the present
case. SeeTheReindeer,9Wall. 409; Buckv.Colbath,8 Wall.
841; The Joslynand TheMidland, 9 Ben. 119.

It was,indeed,held in Harris v. Dennie,3 Pet.292,thatthe
custodyof the collectorwas suchas excludedanyattachment
of the goodson mesne processout of a statecourt; thatsuch
an attachment,"being repugnantto the laws of the United
States,"wasvoid. I do not think thereis, the samerepug-
nancybetweenthat possessionof thecollectorand theservice
of the monition by the marshalat the suit of the ship-owner,
whoseright andqualified control over the goods,subordinate
to the right and control of the �g�o�v�e�r�~�m�e�n�t�, the laws'of con-
gressrecogllizeandprotect; nordoestheexerciseof the juris-
diction by tbis court over the goods,subject to the rights of
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the government,�i�n�v�o�l�v�~�t�h�e dangerof conflicting rights and
claims,and the practical illconveniencespointedout in that
case. While I entertainsomedoubt on the question,I am of
opinionthatthe comthasacquiredjmisdiction,andcanorder
thecargoto besold,subjectto.theclai:'lls of theUnited States,
for dutiesandexpenses. See,alsq,n. S. v. OILe Caseoj Silk,
4 Ben. 526; Opin. oj '.J'aney,Att'y Gen, 20pin. Att'ys Gen.
477,496. Unless the jurisdiction'exists,the ship-owner,is
practicallyremediless. He cannotcompela saleof thegoods
for duties,and, in Il10st caseslike the present,if he cannot
libel themhemnststandby andseetheirwholevalueabsorbed
in storageand otherchargesbefore theywill be sold by the
collector.

THE STEAM-SHIP ZODIAO.

:Jistrict Oourt, 8. D. NewYork. Janullry3, 1881.)

1. COLLISION-FINAL DECREE IN RB.\f-STIPULATION FOR VALUE-DE-

CREE IN PERSONAM AGAINST CLAIMANT NOT SlGNING-ELEVEN'J:H

AND FIFTEENTH ADMIRALTY RULES.

Whereoneof two partowners,who appearedasclaimantsby differ.
ent proctors,a libel in remfor collision havingbeenfiled, executeda
stipulationfor value,with suretiesapprovedby the libellants,for the
releaseof thevessel,andconditionedto paythe amount that might
beawardedon final decreeon notice thereof to its proctors;and the
otherclaimantdid not unite in the stipulation,anda tlnal decreefor
damageswasthereafterrendered,and the libellants,beingunableto
collecttheirdecreefrom theclaimant(stipulator)orhissureties.moved
that executionissueagainstthe otherclaimant:

Held, that the appearanceof the other claimantas part owner of
thevesselwasnot an admissionof suchownershipat the time of the
collision, or of personalresponsibilityfor thenegligenceof thosethen
in chargeof her.

That to permitanamendmentin effectmakingthesuit in remasuit
in personam,would bea clearviolation of thefifteenthadmiraltyrule,
forbidding the joinderof a claim in rem with one in personamin the
Bamesuit for collision.

That the libellants,if theyhaveany claim for damagesagainstthe
ownerspersonally,mustresortto anothersuit in personamto enforce
it j andthe libellant'smotion must be denied.

Also held, the contentsof the stipulation and its approval show-


