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Low t1. DURFEE.

(Oircuit fJourt, D. Massachusetts.December30, 1880.)

L BUIT AGAINST INSOLVEN'f-DEFENCEBY ASSIGNEE-COSTs.-Pendinga
suit upon Ii promissorynote by a citizenof New York againsta citi-
zenof Massachusetts,the defendantwasadjudgedaninsolventunder
the law of the latterstate,andhis assigneesthereuponcamein and
defended,and subsequentlysubmitted to have the casedefaulted.
Held, that the action should be dismissed,asagainsttheassignees,
without costs,unless the plaintiff electedto take judgmentfor the
purposesof proof in insolvency,in which casethatelectionwasto be
expressedin the judgment,andno executionshouldissue.

S. IMPRISONMENT FOR DEBT-REV. ST.H 990,991.-Theintentof sections
990and991 of the RevisedStatutes,relating to imprisomentfor debt,
is that in civil actionsfor debtthe defendantshall besubject to im.
prisonment,andbereleasedtherefrom,preciselyashe would beunder
the law of thestate.

S. SAME - GEN, ST, OF 1t1A.SI!. c. 118,¤ 78- REv. S'r. ¤ 990.-Section78,c.
118,of the GeneralStatutesof Massachusetts,providesthata debtor
who has receivedhis certificateof dischargeshall beforever there- .
afterdischargedandexemptfrom arrestandimprisonmentin anysuit
or upon anyproceedingfor, or on accountof, any debt or demand
which might have been proved againsthis estate. Held, that this
expressexemptionof dischargedinsolventsfrom imprisonmentupon
provabledeLtswasa"modification .. ¥ .. upon imprisomentfor
debt," within the meaningof section 990 of the Revised Statutes
relatingto imprisonmentfor debt.-rED.

Action of contractupona promissorynoteby 8. citizen of
New York against8. citizen of Massachusetts. Pendingthe
suit, the defendantwas adjudgedan insolventunderthe in-
soh-ent law of Massachusetts.His assigneescame in and
defended,but they and the debtor afterwardssubmitted to
havethe casedefaulted. The defendantthen set up that he
had receivedhis dischargeunder the statelaw, and moved
that the executionto be issuedupon the judgmentshould be
limited so as not to run against his body. The plaintiff
movedfor a judgmentforfull costsagainstthe assignees,and
for an unrestrictedexecutionagainstdefendant.

F. Dabney,(H. W. Suterwith him,) for plaintiff.
M. F. Dickinson,Jr., for the assignees.
A. Russ,for defendant.
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LOWELL, C. J. 1. Nearly all the costs which are taxable
in this case were those of the attachments 011 mesne process;
and, if the plaintiff elects to prove his debt in the insolvency
proceedings, the taxable costs will be paid in full. This be-
ing so, I see no propriety in charging the assignees personally
with this burden, incurred before they were appointed. And
I have no power to say that it shall be paid out of the assets.
Their appearance in the case was proper enough, if they
wished to see that an excessive judgment was not rendered
against the debtor for the purpose of being proved; for they
could not know whether or not the plaintiff would elect to
prove. That right of election· is not yet ended, for the estate
is not fully settled. How far costs, which the assignees could
not have had anything to do with in their inception, should
be paid by the assets, if the plaintiff does not choose to prove
his debt, should be left to the assignees under the direction
of the court of insolvency. In the course which the case has
�t�a�k�~�n�, no additional costs have been incurred in consequence
of the appearance of the assignees.
2. The insolvent law of Massachusetts (Stat. 1838, c.163,

§ 7, now embodied in Gen. St. c. 118, § 78) provides that So

debtor who has received his certificate of discharge shall be
forever thereafter discharged and exempt from arrest and
imprisonment in any suit or upon any proceeding for, or on
account of, any debt or demand which might have been
proved against his estate. The plaintiff admits that his
debt is of that kind.
In 1854 Mr. Justice Curtis refused to grant So petition like

that of the defendant here. Catherwoodv. Gapete,2 Curt.
C. C. 94. At that time, the act of congress adopting state
laws concerning imprisonment for debt was that of 1839, (5
Stat. 321,)which enacted that no person should be imprisoned
for debt in any state upon process issuing out of a court of
the United States, where, by the laws of such state, imprison.
ment for debt had been abolished; and that where, by the
laws of a state, imprisonment for debt should be allowed
under certain conditions and restrictions, the same conditions
and restrictions should be applicable to the process issuing
v.5,no.3--17
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out of the �c�o�u�r�~�s of the United States. The learned judge
held that this insolvent law was neither an act abolishing
imprisonmentfor debt,nor oneallowing it undercertaincon-
ditions and restrictions,but one which steeredbetweenthe
t.wo, and abolishedimprisonmentabsolutely,but only as to
a. certainclassof persons.

He held, further, that the casedid not comeunderthe law
conforming our processesto thoseof the state,becausethat
law, at that time, was the act of 1828,which was not pro-
spective,and,therefore,did not apply to the insolventlaw of
Massachusetts,which wasfirst passedin 1838.

Both of the laws of the United States,upon which this
decisionrested,havebeenchangedsince1854. The act of
1867,now Rev. St. ¤ 990, insteadof saying that when the
statelaw allows imprisonmentupon certain conditions,etc.,
says: "All modifications, conditions,andrestrictionsuponim-
prisonmentfor debt, providedby the laws of any state,shall
be applicableto the processissuing from the courts of the
United Statesto be executedthereiu." This changeof lan-
guageis material. The ruling of JudgeUurtis was that the
clausein the act of 1839wasapplicableto thoselawswhich,
permittingimprisonment,requiredcertainformalities before
the arrest,or restrictedthedurationof the imprisonment. 9
Curtis, C. C. g5. If, therefore, the state had abolished
imprisonmentin all possibleclassesof civil cases,excepting
one,no m:1tterhow infrequent that class might be, it would
be neithera law abolishing imprisonmentfor debt, nor one
allowing it underconditionsandrestrictions. To meetthese
objectionsCongresspassedthe act of 1867. See U. S. v.
Tetlow, 2 Lowell, 159. By this act, in the clausewhich I
have above cited, all modifieationsupon imprisonmentfor
debt areadopted. Is not theexpressexemptionof discharged
insolventsfrom imprisonmentuponprovabledebtsa modifi-
cationuponimprisonmentfor debt? I so considerit. It is
certainlya modificationof the generallaw of imprisonment
for debt, and that is what the statutemeans. The intent of
Rev.St.¤¤ 990,991,is thatin civil actionsfor debtthedefend.
ant shall be subjectto imprisonment,andbe releasedthereá
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from, preciselyashewouldbe underthelaw of thestate. The
plaintiff admitsthat under section991, if the insolventhad
been in prison when the dischargewas granted,he c.ould
immediatelythereafterdemandhis release;butt as he was
not,it is insistedthathemustnow be imprisoned. Whenhe
is oncein prison the plaintiff will be preparedto argue that
he cannotbe released,becausethe judgmenthasbeenren-
dered since his certificate of dischargein insolvency was
granted,and, thereforet is not affectedby it. The statuteis
not opento thereproachof havingomittedto provide for this
case. The two sectionsreachall casesprovidedfor by the
la.ws of the state.

Again, the otherdifficultYt which existedin 1854t hasdis-
appeared. TheRevisedStatuteshaveadoptedtheformsand
modesof proceedingof the severalstates,not astheywerein
1828,but as they were in 1874, and shall be from time to
time. Rev. St. ¤914. We are bound, therefore,to issue
suchan executionas the courts of the state would issue in
like circumstances;and that is an execution against the
property,but not againstthebodYt of thedefendant. Choteau
v. Richardson, 12 Allen, 365.

The objectionof the plaintiff that this exemptionextends
only to the territory of Massachusettsis' soundin law, andif
the petition askedfor a modificationof the judgment,sothat
no processshouldever issueanywherein anyactionfounded
uponthis judgment,it must be refused; but all thatis asked
for is a modificationof a writ t which is availableonly within
this districtt which is co-extensivewith the commonwealthof
Massachusetts.

Action dismissedas againstthe assigneest without costst
unlessthe plaintiff electsto take judgmentfor the purposes
of proof in insolvency,in which casethat election is to be
expressedin the judgment,andno executionwill issue. If
executionis takenout, it iato be againstDurfee only, andto
be modifiedaaprayedfor. -
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PLATT fl. COLE.

(Cireult Court, D. NewHampshire. December21, 1880.)

1. PLEADING- DI8CHARGB IN' BANKRUPTCY- GENERAL IsstrE- NEW
HAMPSHIRE.-A.dischargein bankruptcysinceaction brought,may
bepleadedin Ne:w; Hampshire,againstthe furthercontinuanceof the
action, togetherwIth thegeneralissue,when suchpleasarefiled at
thesametime.-fED.

T1'U6 v. Huntoon,54 N. H. 121.

. Action on the casewith one countin trover, and one spe-
cial count to recover the value of certain timber and other
chattels.allegedto havebeenobtainedby the defendantfrom
the firm of Mowre, Call & Benson,of New York, now bank-
rupts, by way of illegal preference,the plaintiff being their
assigneein bankruptcy. The action was enteredin October,
1877; but, by consent,the defendantwas not required to
plead until January1, 1880, when four pleas were filed:
First, the generalissue; second,third, and fourth, pleasof a.
dischargeof the defendantin bankruptcysince the action
was brought. Theplaintiff movedto setasidethefirst three
pleason the ground that they wereoverruledby the fourth,
which, in its form, was a plea againstthe further continu-
anceof action.

A. R. Hatch, for plaintiff.
Strout eX Holmes,for defendant.
LOWELL, C. J. The plaintiff insiststhat a. pleapuis dar-

rein continuanceoverrulesall former pleas,and that a pleaof
d.ischargein bankruptcy,obtainedafter actionbrought,should
be pleadedeither puis darrein, or at leastin bar of the fur-
thermaintenanceof theaction,andthatin eitherform it ought
to overruleotherpleas. By the law of New Hampshire.the
fourth plea is not puis darrein,becauseno pleadingshadbeen
entered before it was filed. The question, therefore, is
whether,in the form in which it is made,it overrulesthe
others.

In England a questionof costsappearsto have been in-
volved in the point, whethera. plea was to the further main-


