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BIERBAUER 'IJ. WIRTH and others.

COi1'cuit Oourt, E. D. �W�i�8�~�n�8�i�n�. December 22,1880.)

1. CONTRACT - IMMORAL, CONSIDERATION - EMl?LOYER AND EMPLOYE.-
Expenses incurred by an employe in evading the process of a court,
at the request and for the benefit of his employer, cannot be recovered
upon a promise of re-imbursement.-[ED.

Mr. McKenney,for plaintiff.
Mr. Jenkinsand Mr. Perles,for defendants:
Motion for aNew Trial.
DYER, D. J. The question to be determined in this case

arises on a motion for a new trial. The action is one brou,ght
by the plaintiff to recover for services rendered and disburse-
ments alleged to have been made by him between the first
day of April, 1875, and the first day of December, 1876, for
the defendants, who were the managers of a rectifying and
redistilling establishment at Milwaukee. At the trial, it was
disclosed by the evidence introduced on the part of the plain-
tiff that about the first day of April, 1875, he was employed
as a book-keeper at the defendants' place of business; that he
l'endered legitimate services as such book.keeper from that
day until the tenth day of May, 1875, when the defendants'
establishment, together with a large number of distilleries
and rectifying houses in Milwaukee, were seized by the gov-
ernment for frauds upon the revenue. It appeared from the
testimony given by the plaintiff himself that in the evening
of the day of the seizure he made an arrangement with the
defendants, or some of them, by which he was to go out of
the jurisdiction of this court, so that he could not be reached
by its process, and his attendance compelled as a witness in
behalf of the government and against the defendants, in for-
feiture and criminal proceedings, which it was expected
would follow the seizures, and that he should remain away
until such proceedings should be terminated. It appeared,
further, that the defendants promised him that in considera-
tion of such service the salary agreed to be paid him in his
original employment should continue, and that all expenses
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he might incur during his absence,andconsequentuponcará
rying out the arrangementon his part, should be repaid to
him. Pursuantto this understanding,and more or les8 uná
der the directionof the defendants,the plaintiff immediately
went away, and thereaftertraveled in various parts of the
United Statesand Canada, sometimesunder an assumed
name,andsometimesnot, and thus continuedabsent,for the
purposeof avoidingthe processof this court, until December
1876,whenhe returned. Most of the servicesand disburse-
ments,for which this suit was brought,are thosewhich the
plaintiff claims he thusrenderedand paid during the period
of his absenceunderthe circumstancesmentioned.

At thetrial it washeld that thecontractbetweentheplain.
tiff and defendants,except for the serviceactually rendered
as book-keeperbetweenApril 1 and May 10, 1875,wasone
which, if executed,tendedto obstruct the courseof public
justice; that, consequently,it could not receivejudicial sanc-
tion, or eventoleration,andthat theplaintiff couldnot recover
eitherfor theserviceherenderedthedefendantsin thusavoidá
ing the jurisdiction andprocessof the court, nor the moneyu
heexpendedin carryingout suchanunlawful enterprise. On
the argumentof the presentmotion it is not contendedthat
therewasanyerror in theruling of the court as to the plain.
tiff's claim for services. Indeed, the casein its facts and
circumstances,as disclosed by the plaintiff himself, is so
flagrant that therecanbe, and ought to be, no ground upon
which to basea right to recoverfor sucha service. "Courts
owe it to public justice,and to their own integrity, to refuse
to becomeparties to contractsessentiallyviolating morality
or public policy by entertainingactions upon them. It is
judicial duty always to turn a suitor, upon sucha contract,
out of court, wheneverand however the contract is made
to appear." Wight v. Rind8kopj, 43 Wis. 348; see, also,
Badger v. William8, 1 Chipman,(Vt.) 137, and Valentine v.
Stewart,15 Ca1.387.

But it isinsistedthat the plaintiff is entitledto recoverthe
amountof his actualexpensesincurredandpaidwhile absentá
at theinstanceandrequestafthedefendants. Theargumen\
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in supportof thepoint is thatasthemoneysso expendedwere
paid out at the requestof the defendants,the law will imply
a promise to repaythem, and that it is not necessaryto go
behind such requestand implied obligation, and show the
characterof the employmentwhich made the expenditure
necessary;andArmstrongv. Toler, 11Wheat.258,andPlant-
ers' Bankv. Union Bank,16 Wall. 483,arereliedon in support
of the plaintiff's claim to recoverthe moneyshe hasactually
paid. Of the first-namedcaseit is sufficient to say that it
holdsno more than that if an illegal act is not the considera-
tion of a contract, and is entirely disconnectedfrom it, the coná
tract is valid, thoughthe occasionfor makingit aroseout of
the existenceof the illegal act. In the opinion of the court
various casesarising in England are cited, all or most of
which werecaseswheretherewere new and subsequentcon-
tracts betweenthe parties,not stipulating a prohibited act,
andentirelydisconnectedfrom a previousillegal act,although
they were contractsfor the repaymentof moneyoriginally
advancedin satisfactionof an unlawful transaction;and in
which casesit was held that suchnew,subsequent,and inde-
pendentcontractsmight be sustainedin a court of justice;
and the point of law decidedin the principal caseis that a
subsequent,independentcontract,foundedon a new consid.
eration, is not so contaminatedby an illegal aot which lies
backof thecontractitself asto renderit unworthyof enforce-
mentby the court.

The caseof the Planters' Bankv. Union Bankwas similar
in principle. It was thereheld that "though an illegal con-
tract will not beenforccdby thecourts,yet - ¥ ¥ where
sucha contracthasbeenexecutedby the partiesthemselves,
n.nd the illegal object has beenaccomplished,the moneyor
thing which was the price of it may be a legal consideration
betweenthe parties for a promise,expressor implied, and that
the courtáwill not unravel the transn.ction to discover its
origin." The allegedillegal adsin questionin thecasecited
werenot actsinvolving moralturpitude. Theywerenot acts
mala in se. Onequestioninvolved andillustrating the char.
rlcter of the casewaswhetheran actionwould lie for the pro-
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ceedsof the saleof confederatebondswhich hadbeensentby
theplaintiff bankto thedefendantbankfor sale,andwhichhad
beensoldby that bankand-the proceedscarriedto the credit
of theplaintiff. And thecourtsay: "It maybe thatno action
would lie againsta purchaserof the bonds or against the
defendanton any engagementmadeby him to sell. Sucha
contractwould havebeenillegal. But, when the illegal trans-
action hasbeenconsummated;when no courthasbeencalled
upon to give aid to it; when the proceedsof the sale have
been actually received,and receivedin that which the law
recognizesashavinghadvalue,aLawhen theyhavebeencar-
ried to thecreditof the plaintiffs,-thecaseis different. The
court is there not askedto enforcean illegal contract. The
plaintiffs do not requirethe aid of any illegal transactionto
establishtheir case. It is enoughthat the defendantshave
in handa thing of value that belongsto them."

ThecQ,seat bar is plainly distinguishablefrom both this
caseand Armstrongv. Toler. Here the court is calledupon
to give aid to the enforcementof an unlawful contract. The
agreementto reáimbursetheplaintiff his expensesincurredin
keepinghimself beyondthe processof the courtwasasmuch
infected with the taint of immorality and illegality as was
the promiseto paya compensationfor theservice. It is not
the caseof a subsequentindependentcontractbetweenthe
partiesto pay the moneyshere claimed,founded on a. new
considerationand disconnectedfrom the illegal-act. It is
not the casewhere an illegal object was accomplished,and
the moneywhich was the price of it was thenmadethe con-
siderationfor a. new promise;expressor implied. The de-
fendantsin effect said to the plaintiff if you will do certain
acts for the purposeof obstructingpublic justice we will
compensateyou for the serviceand re-imburseyou the ex-
pensesyouincur in doing them. Upon this promise the
plaintiff actedandpaid out his money. Upon this promise
necessarilyrestshis right of action,andso it becomesessen-.
tial, in showingtheconsiderationfor thepromise,to "unravel
the transactionand discover its origin." There was no
other considerationfar the expenditureof the moneysthan
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the original unlawful consideration. �F�u�r�~�h�e�r discus&lon of
the point is unnecessary. On· the faith of the agreement
which the plaintiff made with the defendants he advanced
the moneys which he seeks to recover. The whole transac-
tion was illegal, and the plaintiff having thus voluntarily put
himself in a position where he was exposed to the liability of
loss, he cannot ask the court to extricate him from that posi-
tion.
Motion for a new trial �d�e�n�i�e�d�.�~

PAIGE v. �~�M�I�T�H�.

(Circuit (Jourt, D. Minnesota. January 20,1881.\

1. SHERIP'JI"S CERTIFICATE-REDEMPTION FROM MORTGAGE FOllJllCLOStrnll
-WHEN NOT CONCLUSIVE-STATUTES OF MINNESOTA.-A. sheriff's
certmcate of redemption from a mortgage foreclosure sale is not I/O
far conclusive under the statutes of Minnesota as to prevent the re-
demptioner from showing that he paid the full amount of the redemp-
tion money within the time fixed by the statute. for the making of a
valid redemption.-[ED.

Gilman �~ Clough, for plaintiff.
Benton �~ Bentonand Lochren,McNair �~ Gilfillan, for de-

fendant.
NELSON, D. J. This is an adion of ejectment, tried without

a jury. The defendant has paid the costs of the first trial,
which resulted in a judgment against him, and the case is
tried again as is allowed in such case by the statute of Yin-
nesota. The plaintiff claims title as grantee of "Marcy,"
who held a mortgage given by Cummins &Rouse on the undi-
vided three-fourths of the land in dispute. This mortgage
was foreclosed and the property sold October 30, 1875, and
purchased by "Marcy," the mortgagee, to whom a certificate
was given by the sheriff, which was 'assigned March 8, 1876,
to the plaintiff and L. L. Hubert, copartners.
The defendant claims through numerous conveyances and

assignments from Cummins, the co-tenant of Rouse and his


