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of his principal,to a bonafideholderwithout notice,theprin-
cipal cannotreclaim them. Thereasonis that the principal,
in all suchcases,holdsout the agentas havingan unlimited
authority to disposeof andsell such instrumentsas he may
please." Story on Agency, ¤ 228.

The common-lawrule that the purchaserof a chattel ac-
quiresno bettertitle than his vendor passed,has no appli.
cationto negotiablepaper. "The possessionof such paper
carriesthe title with it to the holder. 'The possessionand
title are one and inseparable.' The partywho takesit before
due for a valuableconsideration,without knowledgeof any
defect of title, and in good faith, holds it by a title' good
against all the world. Suspicionof defect of title, or the
knowledgeof circumstanceswhichwould excitesuchsuspicion
in the mind of a prudentman,or grossnegligenceon the part
of the taker at the time of the transfer,will not defeat his
title. That result can be producedonly by bad faith on his
part. The burdenof proof lies on thepersonwho assailsthe
right claimedby the party in possession." Murray v. Lard.
ncr, 2 Wall. 110; Hotchkissv. National Bank, 21 Wall. 354.
Testedby thesesettledrules the plaintiff's casefails.

Injuncátiondissol\"ed and bill dismissed.

STATE OF INDIANA ex rel. RICE v. BALDWIN and others.

(Circuit Oourt, D. Indiana. February24, 1881.)

1. ATTACHMENT-UNDER-FILING CREDITOR-RELEASE OF ATTACHED

PROPERTy-LIABILITY OF SHERIFF-STATUTESOF INDIANA.

In thestateof Indianaan under-filing creditor in an attachment
proceeding,not dismissedof record,hasa right of actionagainstthe
sheriff andhis suretiesfor the prior releaseof the attachedproperty,
without notice,underan agreementbetweenthe original parties to
the attachmentsuit.-[ED.

Civil Action.
GRESHAM, D. J. The complaintaversthat on the twenty-

second day of September,1876, JasonWilson and Adam
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Wolf began an action in attachment in the Grant. circuit
court against Isaac Crosslet, John B. Graves, Samuel Pugh,
and Daniel Mitchell; that on the same day the writ of
attachment which came into' the hands of Lancaster D.
Baldwin, as sheriff, was levied by him on a; 10,to£ lumber,
shingles, and laths, of the value of $5,000, the, property
of the attachment defendants; that on, the ,first day of
February, 1877, while the suit and attachment· proceeding
were still pending and undisposed of, the' relator" Charles
Rice, filed his complaint, affidavit, and bond in attachment,
under the proceeding of Wilson and, Wolf, and became en-
titled to the, benefit of the same; that on a subsequent day
Wilson and Wolf appeared in open court and disl,l1issed their
action and attachment; that thereafter, �t�o�~�w�i�t�, on the twenty-
sixth day of September, 1877, Rice recovered judgment against
the attachment defendants on his cftuse of actionfor $3,619.94:,
and at the same time obtained an order for the sale of the
attached property, and an application of the proceeds to the
payment of his debt; that without the authority ,or orders of
the court Baldwin allowed the attached property to be taken
from his custody and to be wasted, sold, and otherwise dis:
posed of, and failed and refused, upon proper demand" to
deliver the same to his successor in offict\ to be sold under
the order of the court; and that Baldwin and the sureties on
his bond are liable to the relator for the value of the attached
property.
In the ninth paragraph of their answer, after admitting

the commencement of the action and proceeding in ,attacp-
ment by Wilson and Wolf, and the levy by Baldwin on the
lumber, shingles, and laths, under the writ of attachment, as
stated in the complaint, the defendants aver that before the
relator filed his complaint, affidavit, and bond, and attempted
to become a party to the original proceeding, Wilson and Wolf
and the attachment defendants agreed that one Mitchell, the
agent of the attachment defendants, should take possession
olthe attached property, sell the same, and apply the proceeds
to the payment of Wilson and Wolf's debt; that, by direction of
Wilson and Wolf and the attachment defendants, Baldwin, the
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sheriff, permitted/Mitchell�t�~ ta.kepossessionof the attached
property,Bell the same,andwith the proceeds,on the elev-
enthdayof January,1877,payWilsonandWolf's debtin full;
that on the last-namedday it was agreedby the parties,no
othercreditorhavingthenbecomea partyto the attachment
proceedings,that the suit shouldbe at once dismissed;but,
by neglect,the samewasnot doneuntil after the first dayof
February,1877,whentherelatorfiled his complaint,affidavit,
andbond, as aforesaid,and the attachedpropertywas thus
sold,thedebtof Wilson andWolf paid,andtheagreementfor
the dismissalof the suit and attachmentproceedingsentered
into in good faith, andwithout any knowledge that the re-
lator or any othercreditor intendedto file thereunder.

Thetenthparagraphof theansweris in substancethesame
as'theninth.

Thereis a demurrerto the ninth and tenthparagraphsof
the answer.

Section165 of the Indiana Code makesa writ of attach-
ment a lien upon the property of the attachmentdefendant
from the time it is delivered to the sheriff. Section 186
authorizesanycreditorof thedefendant,uponfiling the proper
affidavit and bond, to becomea party to the action and at-
tachmentproceedingat anytime beforethe final adjustment
of thesuit. Section187declaresthata dismissalof theaction
or proceedingin attachment�s�h�a�.�l�~ not operateasa dismissal
of the actionor proceedingof anysubsequentattachingcred-
itor. Section192 declaresthat the moneyrealizedfrom the
attachedproperty,after paying all costsand expenses,shall
be paid to the severalcreditors in proportion to the amount
of their severalclaims.

In Shirk v. Wilson,13 Ind. 129,it washeld that the claims
of other creditors filed under an attachmentsuit are liens
from the time the original writ was placedin the handsof
the Bheriff.

The recordsin the clerk's office showedthat Wilson and
Wolf's suit in attachmentwas pending,and that the sheriff
had levied on property of the attachmentdefendantswhen
Rice filed his complaint,affidavit, and bond. The plaintiffs
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neglected to dismiss their suit, as they had agreed to do, and
the defendants neglected to have the suit dismissed, as they
1llight have done. ,The dismissal by Wilson and Wolf, �a�f�t�~�r

Rice had become a party to the proceeding, had no effect On
any rights which Rice had acquired. While Baldwin was
not a party to the attachment suit, he was' interested inhav-
ing that suit dismissed before other creditors filed under it.
But he neglected to inform the court of the payment of Wil-
son and Wolf's debt, the agreement to dismiss, and the dis-
position that had been made of the attached property, and
Rice took the necessary steps to become an under illing �c�r�e�d�~

itor, and proceeded in the regular way to judgment on his
claim. The court also found that the property which the
sheriff had seized was subject to the lien of Rice's attachment,
and ordered that it be sold to pay his debt. Baldwin and his
sureties are now sued because Baldwin failed to deliver the
attached property to his successor in office for execntion,and
the defence is a,n indirect attack on the order of the court.
The court could, and perhaps would, have permitted Bald-

win to set up the agreemellt between the original attachment
plaintiffs and defendants for the dismissal of the suit in oppo-
sition to Rice's motion for an order to sell the attached prop-
erty and have the proceeds applied to the payment of his debt.
Adamsv. Balch, 5 Me. 188; �D�r�a�~�e on Attachment, § 804.
But finding that the original suit in'attachment was pending
on the docket, that there had been no "final adjustment" of
it by dismissal or otherwise, was Rice bound to go �f�u�r�~�h�e�r and
inquire whether there wa.sany private or outside agreement
for its dismissal? I think not. What effect it would have
had if, before taking the necessary. steps to become an under
filing creditor, Rice had known of the payment of Wilson and
Wolf's debt, and of the agreement to dismiss the suit, is not a
question now before the court. The attached property was
in the custody of the court for the benefit of Wilson and Wolf,
and all other creditors who saw 'fit to become �p�a�r�t�~�e�s to
the proceeding. While, �t�4�~ case remained on the docket,
unless the defendant. substituted a bond for the attached
v.6,no.l·-8
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property,.Baldwin wasboundto hold it, notunderthe orders
of the plaintiffs, asin the caseof an ordinaryexecution,but
underthe ordersof the court, and haveit forthcomingwhen
demandedfor execution. ij:is failure to do thiswasaneglect
of. his. official duty, wherebyRice acquireda right of action
againsthim and the suretieson his official bond. The sur-
:renderof the attachedproperty to Mitchell, by directionof
Wilson and Wolf and the defendants,wasof coursea pro-
tection to Baldwin against them. Rice is entitled to such
dĺ Uagesas will indemnify him for Baldwin'sneglectof offi.
cial duty.

: WhetherRice is entitledto recovernominaldamagesonly,
or the amountof his debt, if the valueof the attachedprop-
erty wasenoughto pay the debt, or anamountequalto what
hispro rata sharewould havebeenhad therebeenno agree-
ment to dismissand the propertyhad beenheld for execu-
tion, neednot now be decided. It is Bufficient, in overruling
the demurrer,to saythat Rice hada right of action.

Ex parte LANE.

(District Oourt, D. Michigan. January31, 1881.)

1. áExTRADITION-CoMPLAINT AND WARRANT.

A complaintandwarrantin an extradition CaRe AhouJdshowupon
their facethat the commissionerissuingthe wunuut III dUly empow-
eredto act in casesof thatdescription.

S. 8.AME-HABEAS CORPus.

QUa/re, whetherthe court,upon habeas corpus, would be bound to
treata warrantdefectivein this particularasnull andvoid.

a. CANADA-JUDICIAL NOTICE.

Thecourt may take judicial noticeof thefact that thedominionof
Canadais a British possession.

4. COWLAINT-COl\D{ON-LAW OBTENCE.
A complaintchargingan offence atcommonlaw is good,notwith-

standingit concludes"againstthefarm of thestatute," etc. In such
caseDO -proofof the foreign statuteis required.


