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ranted in declaring that at the former of those dates he was
incapable of transacting the ordinary affairs of life, or of
making a will, or a contract of however solemn and impor-
tant a nature.
These findings of facts make the disputed points of law

unimportant. I ought to say, however, that the evidence of
the defendant, taken in his own behalf, though not especially
objected to at the time, is understood to be governed by a.
stipulation in the record that each party reserves all objec-
tions to matters of substance, and the complainant is right in
insisting that by section 858 of the Revised Statutes the
defendant's own evidence should not be received as to the
transactions and conversations with Copelin personally. I
have, therefore, not relied at all, in reaching my conclu-
sions, upon testimony which comes within the prohibition of
that section.
Bill dismissed, with costs.

BRYANT f'. LEYLAND and others.

(Circuit Court, D. Massachuscttl. March 1, 1881.)

1. PRACTICE-,-FILING lNTERROGATORmS-BILL OF DISCOVERY.
Under the federal practice act, interrogatories, authorized by a

state statute, may be filed in a federal court, in an action at law, in
lieu of a bill of discovery.

2. SAME-CUMULATIVE REMEDY.
Such remedy is cumulative merely, and not adopted as a substitute
or a bill of discovery.

3. SAME-DISCOVERy-OUAL TESTIMONy-REV. ST. t 861.
Section 861 of the Revised Statutes, which declares that the mode

of proof in actions at common law shall be by oral testimony, does
not refer to discovery, whether by bill or interrogato£Y.-[ED.
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answer certain interrogatories, filed in the clerk's office, in
a.ccordance with the practice of the state.
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LOWELL, C. J. In this action at law a motion is made that
the defendants be required to answer certain interrogatories,
filed in the clerk's office, in accordance with the practice of
the state. Gen. St. c. 129, §§ 46-57. The cheap and easy
substitute for a bill of discovery, which was adopted in Mas-
sachusetts in 1852, has proved to be useful, and the question
is whether it is now part of the practice of the circuit court,
by virtue of Rev. St. § 914. Another statute of the state,
of still greater value,and much older, but later than the year
1780, when we first adopted the state practice, authorizes a
court of law to appoint auditors in certain cases, and makes
their report evidence. If these equitable powers, given to
coutts of common law, are not adopted, the circumstance is
to be regretted; but the question seems to be a very doubtful
one.
Speaking generally, the method of obtaining evidence to be

used at a trial would be a part of the practice and modes of
proceeding of the courts. It is so understood by congress,
which gives the supreme court power to prescribe such modes
of obtaining evidence and discovery as it may see fit, not in-
consistent with any statute.. Rev. St. § 917. This provision
Beems to me to weaken very much the argument so ably pre-
sented by Judge Dyer in Easton v. Hodges, 7 Biss. 324, that
the legislation of congress is intended to cover the whole sub-
ject of evidence, and to exclude it from the domain of practice
altogether. With much of that able opinion I agree, and I
have no doubt that the decision in that case was sound. The
adoption of the state pra.ctice is not intended to affect the
courts of the United States, sitting in equity, in the slightest
degree. There is no doubt that discovery is a branch of
equity, and it follows that a cheap and easy substitute for a
bill of discovery cannot take away the right of a suitor to file
such a bill, if he is foolish enough to desire to do so. So of
auditors: they are It convenient substitute for a bill in equity,
and the power to appoint them in an action at law cannot
deprive a plaintiff of the right to go into equity for an account.
All this being granted, I am of opinion that when the state
has enlarged the powers of the courts of law by giving them
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some' new writs or processes or forms or Diodes of proceeding
01' 'practice by which suitors can, if they see fit, obtain jn a.
snit at law some of the advantages for which they must for-
merlyhavegone'into equity, such forms are adopted by.our
pra.ctiee aet,not as substitutes, but as cumulative remedies
for the 'benefit suitors as choose to avail of them.
I am not speaking of new subjects .brought within the cog-

nizance of courts of law, but of facilities· for arriving at
justice in matters clearly within the jurisdiction of such
courts. I

Upon this point I agree with the late Judge Johnson in
Blis8 v. New Orlean8 R. 00. 13 Blatchf. 227, a case closely
analogouBtothe appointment oian auditor. .
I agree ,that the.re must be nothing in the practice incon-

sistent with any statute. Therefore, if the state practice
were that a deposition might be taken if a witness lives 20
miles from the place of trial, and the act of congress says 40
miles, the latter must prevail. So, as to the production of
books and papers, 'the statute seems to me to assign the Hmits
to ourpowerl:\,(Rev. St. § 724;) and the practice act wa/s'not
intended to interfere with this.
The practice act of 1872, § 5, (17 St. 197,) provided that

nothing in that act should alter the rules of evidence under
the laws of the United States. In re-enacting this section,
this proviso has been dropped, and is not to be found any-
where in the Revised Statutes. The reason for omitting it
may be assumed to be that the rules of evidence are no part
of the practice, or forms or modes of proceeding, as they cer-
tainly are not in general, though the'mode of obtaining evi-
denee" is. Still, that proviso was nlled by me, in a very
important case, to have this effect: that if the practice of
appointing auditors in an action at law had been adopted, as
I should have inclined to think it had been, still, their report
would not be prima facie evidence, in accordance with the
statute of the state, and therefore there was no use in ap-
pointing an auditor. That proviso having disappeared, it is
thought, by Judge Nelson and by me, that we have power to
:1.ppoint an auditor in an action at law, and that his report
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win he evidence. And we are further of opinion, that the stat-
ute power to file interrogatories, excepting for the production
of hooks and papers, may he used instead of a hill of discov-
ery. Section 861 of the Revised Statutes, declaring that the
mode of proof inactions at common law shall be by oral
testimony, does not appear to us to discovery, whether
by bill or interrogatory.
Motion granted.

FULLER, Trustee, v. FLETCHER and others.

(Owcuit Court, D. Rhode I81and. March 2,1881.)

I. NEW TRIAL - VERDICT CONTRARY TO THE WEIGHT OJ!' THE EvI-
DENCE.
.A. motion for a new trial will not be granted upon the ground

that the verdict was contrary to the weight of the evidence, unless it
clearly appears that the. jUry must have fallen into some important
mistake, or must have departed from some rule of law, or must have
made deductions from the evidencewhich were plainly not warranted
by it.

2. BAME-SA:\IE.
Therefore, where the verdict was, in substance, .. We find for

the defendant upon the general issue, and give no consideration
to the special pleas," it was held that a motion for' a new trial
should be granted, where it was shown that the verdict was not war-
ranted upon the evidence under .the general issue, although it could
have been sustained if the verdict had been simply for the defend-
ant, without any mention of the special pleas.-[ED.

Motion for New Trial.
Richard B. Comstock and Elisha C. Mowry, for plaintiff.
William II. Greene, for defendants.
KNOWLES, D. J. The plaintiff in this case, against whom

a verdict was rendered at the June term of this court, now
moves that said verdict be set aside, and a new trial of said
cause granted, upon three grounds, namely: First, that the
verdict was against the evidence, and without evidence to
support it; second, newly-discovered evidence; third, that the
verdict was against the law as charged by the judge. Upon


