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win heevidence. And weare furtherof opinion,that thestat-
ute powerto file interrogatories,exceptingfor the production
of hooksandpapers,may he usedinsteadof a hill of discov-
ery. Section861 of the RevisedStatutes,declaringthat the
mode of proof inactionsat common law shall be by oral
testimony,doesnot appearto us to �r�e�f�~�d�o discovery,whether
by bill or interrogatory.

Motion granted.

FULLER, Trustee,v. FLETCHER and others.

(Owcuit Court, D. RhodeI81and. March2,1881.)

I. NEW TRIAL - VERDICT CONTRARY TO THE WEIGHT OJ!' THE EvI-
DENCE.

.A. motion for a new trial will not be grantedupon the ground
that theverdict wascontraryto the weight of theevidence,unlessit
clearlyappearsthat the.jUry must havefallen into someimportant
mistake,or musthavedepartedfrom somerule of law, or must have
madedeductionsfrom the evidencewhichwereplainly notwarranted
by it.

2. BAME-SA:\IE.
Therefore, where the verdict was, in substance,.. We find for

the defendantupon the general issue, and give no consideration
to the special pleas," it was held that a motion for' a new trial
shouldbegranted,whereit wasshownthat the verdictwasnot war-
rantedupon the evidenceunder.the generalissue,althoughit could
have been sustainedif the verdict had beensimply for thedefend-
ant, without anymentionof the specialpleas.-[ED.

Motion for New Trial.
RichardB. Comstockand Elisha C. Mowry, for plaintiff.
William II. Greene,for defendants.
KNOWLES, D. J. The plaintiff in this case,againstwhom

a verdict was renderedat the June term of this court, now
movesthat saidverdict be set aside,and a new trial of said
causegranted,upon threegrounds,namely: First, that the
verdict was against the evidence,and without evidenceto
supportit; second,newly-discoveredevidence; third, that the
verdict was againstthe law as chargedby the judge. Upon
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the severalpoints of faot andof law involved in tli.eseprop-
ositions the learnedcounselof the parties have beenfully
heard, in able and elaboratearguments,oocupying many
hoursof threesuccessivedays,andto thoseargumentsI have
willingly given the deliberateconsiderationto which theyare
entitled,as the utterancesof astuteandexperiencedoourisel-
lors, upon topios with which they have made themselves
familiar by diligent study. Theresultsof that consideration
it becomesmy duty now to announce,and this at .assmall
an expenditureof time and paperasmay be consistentwith
intelligibility andprecision.
, And,jirst,of the first groundof the motion, "that the ver-
dict was againstthe evidence,andwithout evidenceto supá
port it." Of a conrt's rights and duties of disposingof a
motion for a new trial, whenclaimedupon this ground,I had
occasionfully to treat in the caseof Hunt v. Pooke',reported
in 1 Abbott'sC. & D. Ct. Rep. 556. Such a motion I held
was addressedto the discretionof the court, remarking,in
cortclusion,that in my judgment"it wasno abuseof that �d�i�s�~
cretion on the part of a Pennsylvania.jurist, who, on the
returnalaverdict by a jury, on the instantexclaimed,'Mr.
Clerk, enter an order that the verdict be set aside. Iwish
it to beunderstoodthat in my courtit requiresa verdict from
thirteen to rob a banking corporation.'" Nor was it, in my
judgment,anyabuseof thatdiscretionon thepartof our own
JusticeCurtis,when,at Newport,a motion for anewtrial on
the groundthat the verdict was againstevidencebeing ten-
dered him by a very able and pertinaciousmember'of the
bar, he, without a moment'shesitation,said: "You can:file
your motion,Mr. C., but I overruleit now and at once,for J:
haveheardthe casetried andam satisfiedwith the verdict."
To the views then expressedI still adhere,andwould here
refer asembodyingthe principlesor rules which mustguide
me in passingupon the motion underconsideration. These
I found in the concurringrulings or declarationsof Justice
Storyarid JusticeCurtis; the first saying,in 1 Sumner,471:
"I hold it to be my duty to abstainfrom interferingwith the
verdict of a jury unless the verdict is clearly againstthe
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undoubtedgeileralcurrentof the evidence,sothat the court
can.clearly seethat th!y haveactedundersomemistake,or
from some improper motive, bias,or feeling." And Justice
Ou.rtis, sayingin 1 Curtis, 64: "I hold it to be my duty not
to. �c�i�n�~�e�r�f�e�r�e with the verdict of a jury as being againstthe
evidenceunlessI can clearly see that the jury haveunljon-
sciouslyfallen into somemistake,or beenactuatedby some
improper motive, in rendering their verdict;" And again
aaying,in2Ctirtis;16:á"Now, what I haveto determineupon
this motion is �w�h�e�t�~�e�r I can clearly seeáthatthe jury must
have fallen into someimportant mistake,or musthave �d�e�~

partedfrom somerule �o�f�'�l�a�~�,�o�r havemadedeductionsfrom
the evidencewhich are plainly not warrantedby it."
, Now, recognizingas sound the rule of conductdeducible

from theseutterancesof JusticesStory and Cmtis, not to say
prescribedby them, I am constrainedto adjudgethat, upon
the groundfirstly abovestated,tbe saidverdict shouldbe set
aside and a new trial granted; for I cannotbut clearly see
thllit. thejury must havefallen into someimportantmistake,
or must havedepartedfrom somerule of law, or havemade
deductionsfrom theevidencewhich areplainly not warranted
by it, andconsequently.cannotbut sustainthe motion. Had
the verdict of the jury been,simplyfor thedefendant,�w�i�t�h�o�u�~

specialmentionof eitherof the two pleasin the case,it may
be concededthere would have been no tenableground for
impeachingit as against the evidence. The verdict would
have beenregardedas the resultantof the jury's delibera-
tions uponall theevidencesubmittedto them,andwith their
finding thecourtmight well declineto intermeddle. But such,
it is agreed,was not their verdict. "We find for the de-
fendantuponthe generalissue,and give no considerationto
the specialpleas,"wasin substancetheir verdict,which,with
the assentof the'learnedcounselof theparties,the court not
interposing,was affirmed andrecordedin thesewords: "In
the abovesuit the jury find that thedefendantsarenot guilty
of the trespasses,or anypart thereof,in mannerandform as
theplaintiffs have allegedin their declaration." And in view
of thesefacts and this stateof the record,the plaintiff now
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claims that inasmuchas the verdict wasrenderedupon the
�g�e�n�~�r�a�l issue,solelyandexclusively,it should be setasideif
it is shownthat upon the evidencein the cause,relevantand
properunderthegeneralissue,(excludingfrom c<?nsideration
whateverwasadmissibleor admitted undera specialplea of
possession,)the verdict is unwarranted. This, in my judg-
ment, is satisfactorilyshown.

And hereI am awarethat with the approvalof oneof the
parties,but not to the gratification of hia antagonist,and in
accordancewith the practiceof �s�o�m�~�'�o�f �~�y brethrenof the
bench,I might here indulge in an argumentativereview of
the whole case,involving of coursea recapitulationof much
of the testimony submitted, an analysis and exposition of
muchof a large massof documentaryevidence,with remarks
and suggestionstouching the admissibilityand positive and
relative weight of that evidenceupon the issuesraisedand
contested,andmight superaddto thesesuchcritical remarks
in vindicationof my rulings asmight seemto me pertinent,
approbatoryor otherwise,of the antagonisticutterancesar-
guendo of the learnedcounselof the parties �r�e�s�p�e�c�t�i�v�e�l�y�~�'

But from this I refrain, as in this case,manifestly,a work of
supererogation,profiting no one, andof interestto none but
the learnedcounsel,if even to them. Of the soundnessor
unsoundnessof the conclusionsto which I havearrivedupon
the motion pending,they, the counsel,are alOne qualified to
judge,and they alone, it is probable,will ever form, enter-
tain, or expressan opinion upon this point. Unanimity on
their part, even were it desirable,is not reasonablyto be
expected,no matter how elaborateand persuasivethe argu-
mentthe courtmight submit in supportof its conclusions.

Finding and ruling that upon the first groundthe plaintiff
is entitled to a newtrial, uponthe secondand third grounds
I expressno opinion.

The verdict is setasideand a. new trial granted.
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NATIONAL BANK OF RISING SUN, INDIANA,V. BRUSH and
another.

{(Jircuit Oourt, D. Indiana. March8, 18S1.)

1. NEGOTIABLE PAPER-WANT OFáCONSIDERATION-EvIDENCE.

Want of considerationmay be shown as betweenthe partiesto
negotiablepaperandothershaving notice.

2. SAME-SAME-INDoRSER.

Thereforean indorsermay show that he became9. p9.rty to the
paperwithout consideration,in 8 suit by theholderwith uotice.-[ED.

Action on PromissoryNote. Demurrer.
Baker, Hord ÇHendricks, for plaintiff.
Xennedy «Brush andE. C. Snyder, for defendants.
GRESHAM, D. J. The National Bank of Rising Sun, Indi-

ana,suesJohn C. Brush, as maker,and William T. Brush,
as indorser,of a negotiablepromissorynote for $8,000,exe-
cuted May 23, 1877, and payableto the latter 12 months
after date. The note containsa clausewherebythe maker
andindorsersseverallywaive presentmentfor payment,pro-
test, andnotice of protestandnon-payment,and all defences
on the groundof any extensionof the time of paymentthat
may be given by the holder to the makeror indorsers.

In the first pa,ragraphof his separateanswer,after admit-
ting that he indorsedthe note to the plaintiff, William T.
Brushaversthat theplaintiff agreedto loanto JohnC.Brush
the sum of $8,000,which he was to secureby executinga
mortgageuponspecifiedreal estate; thatthe act of congress
underwhich national bankswere organizeddid not permit
them to loan money and securethe sameby taking mort-
gagesdirectly to themselves,andfor thatreasonit wasagreed
betweenthe plaintiff andJohnC. Brushthat thelattershould
executeto somethird personhis note for $8,000,andalso a.
mortgageuponspecifiedreal estateto securethe paymentof
the same,which personshouldindorsethe noteand thereby
transferthe mortgageto the plaintiff; that, pursuantto the
agreement,JohnO. Brushexecutedto William T. Brush the
note in suit, togetherwith a mortgageto secureits payment,


