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in consideration of the creditors consenting to a discharge.
And it may be added that the same provision was re-enacted
in the English bankruptcy act of 1861, (24 & 25 Vict. ¢. 124,
§ 166;) but I do not find it in the English act of 1869, and
hence infer that such a promise would now be reckoned
valid and binding there, except so far as it might be affected
by the statute of 6 Geo. IV. ¢, 16, which requires the bank-
rupt’s promise to pay a debt dischargeable in bankruptey pro-
ceedings to be in writing, and signed by him or by some one
by him lawfully authorized. A similar law was enacted in
New Jersey a few years since requiring every promise of the
bankrupt to pay any debt or demand, from which he had
been released by bankruptey, to be put in writing, and signed
by the party to be charged therewith. But it does not seem
to apply to the present case, as it is limited in terms to
promises made after the discharge. Rev. 8t. N. J., “Frauds
and Perjuries,” § 8. The promise here was made pending
the bankruptey proceedings, and before the discharge wu
granted,

The case under consideration, therefore, must be decided,
according to the principle of the common law, which declares
that the moral obligation to ‘pay the debt is-a sufficient con-
sideration to support & pa,rol promlse May \2 Sperry,
Cush. 240. o :

Under the evidence and the law, the ba.nkrupt is not en-
titled to his dlscha.rge, and the same 1s refused.

s

ScerErBER & Boxs, who sue as well for-the United States-as
for themselves, v. CHARLES SmarrLEss & Sons.* ™

(District Court, E. D. Pennsyluam'a. February 7, 1881.)

1. ACTION FOR PENALTY—PRINCIPAL NOT LIABLE FOR ACTS OF AGENT.

Where suit is brought to recover a penalty imposed by statute, the

doctrines of principal and agent, which prevail in civil transactions,

are inapplicable, and the principal is not responsible for acts of his
agent done withont h‘-s'knmvle("«e

Temaried by Feank D Pohand, Zag, of the Philadelphia Lar,
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2. CopyrIGHT~COPYING AND PUBLISHING COPYRIGHTED PHOTOGRAPH—
SecrioN 4965, REV. ST.—SUIT AGAINST FIBRM FOR STATUTORY PEN-
ALTY—FIRM NOT LIABLE FOR ACTS OF AGENT DONE WITHOUT ITB
ExowLEDGE—RIGHT OF RECOVERY AGAINST ONE PARTNER ALONE.

A superintendent, employed by a dry goods firm, caused, without
the knowledge of the firm, lithographic copies to be made of a copy-
righted photograph, and sent them to the dyer employed by the firm,
who attached them as labels to certain goods. These goods were then
sent to the store of the firm, where they were sold. Prior to such
sale a piece of the goods, with the label attached, together with the
copyrighted photograph, was shown to one of the partners, who ex-
pressed his approval. None of the other partners ever had any
knowledge of the transaction. In a gué tam action by the proprie-
‘tor of the copyrighted photograph against the firm, to recover the
statutory penalty imposed by section 4965, Rev. 8t., held, that the
copying and publishing (if the term ¢ publish’ in the statute had
reference to pictures) had been completed prior to the time when
the goods reached defendants’ store. Held, further, that the statute
being penal, defendants were not responsible for the acts of their
agent done without their knowledge.

Quare, whether, if plaintiff bad so elected at the trial, the suit
could have been regarded as against the several members of the firm
individually, and a recovery sustained against the one alone who was
shown the copies.

This was a qui tam action brought under section 4965, Rev.
St.,* by Schreiber & Bons, who sued, as well for the United
States as for themselves, against Charles L. Sharpless, Henry
W. Sharpless, and Charles W. Sharpless, “trading as Sharp-

#This section reads as follows: * If any person, after the recording of
the title of any map, chart, musical composition, print, cut, engraving, or
photograph or chromo, or of the description of any painting, drawing,
statue, statuary, or model or design intended to be perfected and executed
as & work of the fine arts, as provided by this chapter, shall, within the
term limited, and without the consent of the proprietor of the copyright
firat obtained in writing, signed in presence of two or more witnesses, en-
grave, etch, work, copy, print, publish, or import, either in whole or in
part, or by varying the main design with intent to evade the law, or, know-
ing the same to be o printed, published, or imported, shall sell or expose
to sale any copy of such map or other article, as aforesaid, he shall forfeit
to the proprietor all the plates on which the same shall be copied, and
every sheet thereof, either copied or printed, and shall further forfeit one
dollar for every sheet of the same found in his possession, either printing,
printed, copied, published, imported, or exposed for sale; and in case of
a painting, statue, or statuary, he shall forfeit ten dollars for every copy
of the same in his possession, or by him sold or exposed for sale—one-half
thereof to the proprietor and the other half to the use of the United States.”
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less & Sons,” to recover the statutory penalty for the copy-
ing, publishing, and selling by defendants of a photograph
copyrighted by plaintiffs. The narr. contained four counts,
respectively, charging defendants with copying and printing,
publishing, exposing to sale, and selling the said photograph.
Defendants pleaded “not guilty.” On the trial the evidence
disclosed the following facts: Plaintiffs, who were photog-
raphers, had made and copyrighted a photograph of the ele-
phant “Hebe” and her baby “Americus.” Notice of the copy-
right was printed on each copy of the photograph. The
defendants were dry goods merchants in Philadelphia. The
superintendent of their domestic department (Mr. Thornton)
desired a new label for certain goods. Seeing one of  plain-
tiffs’ photographs he bought if, took it to a lithographer, and,
without the consent of plaintiffs, caused a lithographic copy
to be made and 15,000 copies thereof to be printed for labels.
Five thousand of these copies were sent to the defendants’
dyer and the remainder were. sent directly to the defendants’
gtore. The dyer attached these labels to 2,800 pieces of
goods, which he sent to defendants’ store, where they were
exposed to sale and about 200 pieces sold. About 200 cir-
culars, algo, with the lithographie copy upon them, were dis-
tributed gratuitously. The defendants did mot personally
know anything about the matter until the labelled goods
arrived at their store, when Mr. Thornton took a piece of the
goods with the label on it, together with the photograph con-
taining the notice of copyright, to Mr. Charles L. Sharpless,
and exhibited them to him. He expressed his approval, and
the goods were afterwards sold and the circuilars distributed,
as already stated. None of the other members of the firm
knew anything about the matter. The court charged the
jury that the defendants were not liable for the act of their
agent done without their knowledge; that if the word “pub-
lish” was applicable to a picture, these copies were published
by sending them to the dyer, and his use of them before
Charles L. Sharpless had any knowledge of their existence;
and that the evidence did not warrant a recovery, and their

verdict should, therefore, he for defendants. The verdict was
v.6,n0.2—12
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for defendants. Plaintiffs obtained a rule for a new trial.
MecKennan, C. J., was present at the argument of the rule.

H. P. Brown, Asst. Dist. Att'y, and John K. Valentine,
Dist. Att'y, for the United States.

F. Carroll Brewster, for Schreiber & Sons.

E. Hunn, Jr., for defendants.

Burrer, D. J. At the trial, the court, after referring to
the fact that suit is against the firm of Charlés Sharpless
& Sons, charged that the claim of the plaintifis is twofold,—
First, for copying the picture, and second, for publishing the
copies. That as respects the first, the evidence shows the
copying to have been done by the firm’s employe, Mr. Thorn-
ton, without its assent or knowledge, and that it was not,
therefore, responsible for his act; that the suit being brought
to recover a penalty, the doctrines of prinecipal and agent,
which prevail in civil transactions, are inapplicable. That
as respects the claim for publishing, if it be admitted that the
term “publish,” as employed in the statute, has reference to
pictures, there is no evidence that the defendants published
the copies procured by Mr. Thornton; that, as the evidence
shows, a number of the copies were taken to the store by Mr.
Thornton, and others sent to the dyers, where they were affixed
to goods, which were subsequently taken to the defendants’
store; that Charles Sharpless first saw the copies when the
goods arrived, and was then informed of Mr. Thornton’s acts
in proouring them ; that a part of the goods were subsequently
gold, with the labels aftached; that the publication of the
copies had been made by Mr. Thornton and the dyer, before
the attention of Mr. Sharpless was called to the subject; and
that the other members of the firm nevér had any knowledge

. respecting it. The jury was, therefore, instructed that the

evidence did not'warrant a recovery, and to render & verdict
for the defendants.

The only question presented on the trlal and the only ques-
tion now presented, is, can the defendants be held responsible,
under the statute, for what was done by its agent or agents,
in pursuance of their employment, without its knowledge?
On the trial I believed it could not; and after hearing the
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plaintiffs’ counsel on this motion for a new trial, I believe.so
still. © The case of Stockwell v. U. 8. 18 Wallace, 548, draws
a distinetion between remedial, or compensatory statutes, and
penal statutes. That the statute here involved is penal is
not open to doubt. -

If' the suit might be regarded as against the several mem-
bers of the firm individually, and a recovery be sustained
againgt Charles Sh‘arpleés alone, for publishing, a question
might possibly arise whether the case should have gone.fo
the jury, as upon a suit against him only. No such claim
having been made, however, at the trial, this aspect of the
case was not considered. As the record stands, I inecline to
believe the claim, if made, must have been denied. = -

The rule, therefors, is discharged,

MoKexnax C. J. concurred.

Apams and others v. Briparwarer Irox Co. and others.
(Circust Court, D. Massachusetts February 26, 1881)

1L Equrty PRACTIGE——EXCEPTION T0 Answmn. '
;An answer is not subject to exception because it contains a sub-
stantive defence not responsive to a bill in equity.

2. SaME— PLEADING.
“'There is i0 regular authorized mode of pleading, like & demur-
*  rer, to test the legal validity of part of an answer; but possibly, on
motion, seme order might be taken to dispose of part of a case in the
first mstance, it it should be found that great delay and expense
might thereby be avoided. ”—[ED

In Equity. Exceptions to Answer.
Geo. W, Estabrook, for complainants.
D. Hall Rice, for defendantis.
Lowewn, C.J. The defendant corporation, by-its answer
to the bill, makes all the defences usual in a patent suit, and
adds that it has received from the plaintiff Adams a release,
under seal, of all actions for infringement, if it has commit-
ted any. A copy of the release is set out, and the defend-




