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in considerationof the creditorsconsentingto a discharge.
And it maybe addedthat the sameprovisionwas reáenacted
jn the English bankruptcyact of 1861,(24 & 25Vict. c. 124,
¤ 166;) but I do not find it in the Englishact of 1869,and
hence infer that such a promise would now be reckoned
valid andbinding there,exceptso far as it might be affected
by the statuteof 6 Geo. IV. c. 16, which requiresthe banká
rupt'spromiseto paya debtdischargeablein bankruptcyproá
ceedingsto be in writing, andsignedby him or by someone
by him lawfully authorized. A similar law was enactedin
New Jerseya few yearssincerequiring'everypromiseof the
bankrupt to pay any debt or demand,from which he had
beenreleasedby bankruptcy,to be put in writing, andsigned
by the party to be chargedtherewith. But it doesnot seem
to apply to the presentcase,as it is limited iIi terms to
promisesmade after the discharge. Rev. St. N. J., "Frauds
and Perjuries,"¤ 8. The promise here was made pending
the bankruptcyproceedings, before the dischargeWin

granted.
The caseunder consideration,therefore,must be decided,

accordingto the principleof thecommoIilaw, which declares
that the moral obligationto:paythe sufficient c&ná
sideration to support a parol promise, Mily v. Sperry, 6
Cush.24:0.

Under the and the law, bankrllpt is 00; ená
titled to his discharge,and the'sameis refused.

,j'.

SOHREmER& SONS, who sueas \Vell for 'the United States,all
for themselves,v. S:a:All.ptESSá& 'SONS.á,;';

(District Oourt, E. D. Pennsylvania. February7, 1881.)

1. ACTION FOR PENALTy-PRINCIPAL NOT LIABLE FOR A\JTEl OF AGENT.

Wheresuit is broughtto recovera penalty imposedby statute,the
doctrinesof principal andagent,which prevail in civil transactions,
are inapplicable,a:J.d the principal is not'responEliblefor actSof his
ngc:1\.donew:lhont his"knowledge.

;";.' :,',y P. l\<_.h::>J. of Pb.:ladclph::l
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2. COPYRIGHT-COPYINGAID> PUBLISHING COPYRIGHTED PHOTOGRAPH-

SECTION 4965,REV. ST.-SmTAGAINST FIRM: FOR STA.TUTORY PEN-

ALTy-FlRM: NOT LIABLE FOR ACTS OF AGENT DONE WITHOUT ITS

KNOWLEDGE-RIGHT OF RECOVERY AGA.INST ONE PARTNERALONE.

A superintendent,employedby a dry goods firm, caused,without
the knowledgeof thefirm, lithographiccopies to be madeof a copy-
rightedphotograph,andsentthemto the dyeremployedby the firm,
who attachedthemaslabelsto cert'aingoods. Thesegoodswerethen
sentto the store of the firm, where they were sold. Prior to such
salea pieceof the goods,with the label attached,togetherwith the
copyrightedphotograph.wasshownto oneof the partners,who ex-
prellsed his approval. None of the other partners ever had any
knOWledgeof the transaction. In a qui tam action by the proprie-
tor of the copyrightedphotographagainstthe firm, to recover the
statutorypenalty imposedby section4965, Rev. St., held, that the
copying and publishing (if the term"pUblish" in the statutehad
referenceto pictures) had been completedprior to the time when
the goodsreacheddefendants'store. Held, further, that thestatute
being penal,defendantswere not responsiblefor the acts of their
agentdonewithout their knowledge.

QUl1J1"e, whether, if plaintiff had so electedat the trial, the suit
could havebeenregardedasagainstthe severalmembersof the firm
individually, anda recoverysustainedagainsttheonealonewho was
shownthe copies.

This wasa qui tamactionbroughtunderseotion4965,Rev.
St.,áby Schreiber& Sons,who sued,aswell for the United
Statesasfor themselves,againstCharlesL. Sharpless,Henry
W. Sharpless,andCharlesW. Sharpless,"trading a.s ShlU'p-

.Thissectionreadsas follows: ulf anyperson,after therecordingof
the title of anymap,chart,mUlicalcomposition,print, cut, engraving,or
photographor chromo,or of the descriptionof any painting,drawing,
statue,statuary,or modelor designintendedto beperfectedandexecuted
asa work of theAne arts,as provided by this chapter,shall,within the
termlimited, andwithout theconsentof the proprietorof thecopyright
1lrstobtainedin writing, signedin presenceof two or morewitne88es,en-
grave,etch,work, copy, print, pUblish, or import, either in whole or in
part,or by varying themain designwith intentto evadethelaw, or, know-
ing thesameto be BO printed,published,or imported,shall sell or expose
to saleany copyof suchmapor otherarticle, asaforesaid,heshall forfeit
to the proprietor all the plateson which the sameshall be copied,and
everysheetthereof,eithercopiedor printed,andshall further forfeit one
dollar for everysheetof the samefound in his possession,eitherprinting,
printed, copied,published,imported,or exposedfor sale; and in caseof
a painting,statue,or statuary,he shall forfeit ten dollarsfor every copy
of thesamein his possession,or by himsold or exposedfor sale-one-half
t 'Jereofto theproprietorandtheotherhalf to theuseof the1"nitedStates."
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less& Bons," to recover the statutorypenaltyfor the copy..
ing, publishing,and selling by defendantsof a photograph
copyrightedby plaintiffs. The naN'. coutainedfour counts,
respectively,chargingdefendantswith copyingand printing,'
publishing,exposingto sale,andsellingthesaidphotograph.
Defendantspleaded"not guilty." On the trial the evidence
disclosedthe following facts: Plaintiffs, who were photog-
raphers,hadmadeand copyrighteda photographof the ele-
phant"Hebe"andherbaby"Americus." Noticeof thecopy-
right was printed on each copy of the photograph. The
defendantsweredry goodsmerchantsin Philadelphia. The
superintendentof their domesticdepartment(Mr. Thornto.n)
desireda new labelfor certain goods. Seeingone of plain-
tiffs' photographshe boughtit, took it to a lithographer,and,
without the consentof plaintiffs, causeda lithographic copy
to be madeand15,000copiesthereofto be printedf01;labels.
Five thousandof thesecopies were sent to the defendants'
dyer andthe remainderwere.sentdirectly to thedefendants'
store. The dyer attachedthese labels to 2,800 piecesof
goods, which he sent to defendants'store,where they were
exposedto saleand about 200 piecessold. About 200 cir-
culars,also,with the lithographiccopy upon them,weredis-
tributed gratuitously. The defendantsdid not personally
know anything about the matter until the labelled goods
arrivedat their store,when Mr. Thorntontook a pieceof the
goodswith the label on it, togetherwith the photographcon-
tainingthe noticeof copyright, to Mr. CharlesL. Sharpless,
andexhibitedthem to him. He expressedhis approval,and
the goodswere afterwardssold and the circularsdistributed,
as alreadystated. None of the other membersof the firm
knew anything about the matter. The court charged the
jury that the defendantswere not liable for the act of their
agentdonewithout their knowledge; that if the word "pub-
lish" wasapplicableto a picture, thesecopieswerepublished
by sending them to the dyer, and his use of them before
CharlesL. Sharplesshad any knowledgeof their existence;
andthat the evidencedid not warrant a recovery,and,their
verdictshould,therefore,hefor defendants. The verdictwas

v.6,no.2-12
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for defendants. Plaintiffs obtained a rule for a new trial.
McKennan, C. J., waspresentat the argumentof the rule.
H. P. Brown, Asst. Dist. Att'y, and John K. Valentine,

Dist. Att'y, for the United States.
F. Oarroll Brewster, for Schreiber& Sons.
E. Hunn, Jr., for defendants.
BUTLER, D. J. At the trial, the court, after referring to

the fact that suit is against the firm of Sharpless
& Sons,chargedthat the claim of theplaintiffs is twofold,-
First, for copying the picture, and second, for publishingthe
copies. That as respectsthe first, the evidenceshowsthe
copyingto havebeendoneby the firm's employe,Mr. Thorn-
ton, without its assentor knowledge,and that it was not,
therefore,responsiblefor his act; that the suit beingbrought
to recover a penalty,the doctrinesof principal and agent,
which prevail in civil transactions,are inapplicable. That
as respectsthe claim for publishing,if it be admittedthatthe
term "publish," as employedin the statute,has referenceto
pictures,thereis no evidencethat the defendantspublished
the copiesprocuredby Mr. Thornton; that, as the evidence
shows,anumberof the copieswere takento the storeby Mr.
Thornton,andotherssentto thedyers,wheretheywereaffixed
to goods,which were subsequentlytakento the defendants'
store; that OharlesSharplessfirst saw the copieswhen the
goodsarrived,andwas theninformedof Mr. Thornton'sacts
in procuringthem; thata partof thegoodsweresubsequently
sold, with the labels attached;that the publicationof the
copieshadbeenmadeby Mr. Thornton and the dyer, before
the attentionof Mr. Sharplesswascalledto the Bubject; and
that the othermetnbersof the firm neverhad any knowledge
respectingit. The jury was, therefore,instructed that the
evidencedid notwarranta recovery,andto rendera verdict
for the defendants.

The only questionpresentedon thetrial, andtheonly quesá
tion nowpresented,is, canthedefendantsbeheldresponsible,
underthe statute,for what wasdoneby its agentor agents,
in pursuanceof their employment,without its knowledge?
On the trial I believedit could not; and after hearing the
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plaintiffs' counselon this motion for a new trial, I
still. The caseof Stockwell v. U. S. 13 Wallace,548,'draws
a <listindionbetweenremedial,or compensatorystatntes,and
penal statutes. That the statutehere involved is penal,is
not opento doubt.

If' the suit might be regardedas againstthe severalmem-
bersof the firm individually, and a recovery be sustained
againstCharlesSharplessalone, for publishin?, a question
might possibly ariRe whether the caseshould have gone.to
the jury, as upon a suit againsthim only, Nosnchclrtim
having beentnade,however,at the trial, this aspectof the
casewasnot considered. As- .the recordstands,I incline to
believethe claim, if made,musthavebeendenied.

The rule, therefore,is discharged.
McKENNAN C. J. concurred.

ADAMS and others v. BRIDGEWATER !RON CO. and others.

(Oircuit Oourt, D. Ma88achusetts. February26, 1881.)

L EQUITY PRACTIC.-ExcEPTIONTO ANSWER.
,An answeris not subject to exceptionbecauseit containsa SUb-

stantivedefencenot responsiveto a bill in equity.

2. SAME-PLEADING.

"Thereis rio regular authorizedmode of pleading,like a demur-
, rer, to testthe lllgal validity of part of anans'WerI but possibly,on

motion, s(\meordermight be takento of rart of a in the
first instanc'e,if it should be,found that gl:eat delay and expense
might therebybeavoided."-[ED.

¥ I

'-.....In Equity. Exceptionsto Answer.
Qeo. W. Estabrook, for 'complainants.
D. Hall Rice, for defendants.
LOWELL, C. J. The defendantcorpol"ation,byitsa.nswer

to the bill, makesall the defencesusualin a patentsuit, and
addsthat it hasreceivedfrom the plaintiff Adamsa release,
underseal,of all actionsfor infringement,if it hascommit-
ted any. A copy of the releaseis set out, and the defenct-


