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UNITED STATES ex f'eZ. SOUTHERN EXPRESS CO. v. MEMPms&
LITTLE ROOK R. Co. and others.

(Oircuit Court, W. D. Tennessee.March 8,1881.)

1. CONTEMPT OF COURT-BREACH OJl' INJUNCTION.....FOREIGN CORPORA-
TION-FINE.
Under the statutes of the United States a corporation may be fined

for a breach of an injunction, and the court is not limited to proceed-
ings against the individual directors or other responsible agents. And
where a foreign corporation is doing business in another state, in
which the courts of the United States acquire jurisdiction over it to
issue an injunction, it is proper to punish a contempt of 'the court's
authority by a fine, as well against the corporation itself as the sub-
ordinate agents found within the jurisdiction.

In Equity.
Rule to show cause why they should not be punished for

contempt of court, by the violation of an inj unction, was issued
against the Memphis & Little Rock Railroad,Company, an
Arkansas corporation, doing business in Tennessee, andcer-
tam designated officials and agents, who,. being served with
the rule, all appeared and an!3wered, including the corpora-
tion. It appeared that on a bill filed by the Southern Express
Company an injunction was granted, among other things,for.
bidding discriminations against the plaintiff, and directing
not more than a certain rate should be charged for express'
freight between Memphis and. Little 'Rock. The injunction
was properly served, but the railroad company continued to
charge a greater rate than it specified, and refused the plain"
tiff's freight without payment of the overcharges. There was
much proof taken, but the facts on which the court acted were
sufficiently stated in delivering judgment. The defendant
company moved at the same time to dissolve the injunction,
among other causes, for the reason that the published act of
the Arkansas legislature, on which the court acted in deter-
mining the rates, was never, in fact, passed, and after the
contempt proceedings were ended the' injunction was modi-
fied in accordance with that fact. There was shown by the
evidence of the telegrams and orders issued by the company,
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or someone acting for it, So vacillation betweena direction
�~ obeythe �i�n�j�u�n�~�t�i�o�n�a�.�n�d�: oneto disobeyit outrightj hut the
generalresult was to cha,rgethe rate fixed by the injunction,
but to increaseit by addingchargesfor ferriageovertheriver
at Memphis,and bridge tolls over the river at Little Rock,
which extrachargeshadneverbeforebeenmadeseparately
to the plaintiff or other shippers,bnt were included in the
tari:ff rates.

.F. E. Whitfield, 'P. B. Turley, and Geo. Gillham, for rela-
tors. '

B. C. I!rown, R. J. Morgan, and W. G. Weatherford,for
respondents.

HAMMOND, D. J., (orally.) There is no dOl,lbt whateveron
the proof that this injunction hasbeenviolated,and that de-
liberately,eitherbecauseit was supposedthis court had no
Jurisdiction,which hadbeeiuuledagainstthe defendantcor-
poration,or becauseit wassupposedthatit could be circum-
vented by �o�f�f�~�r�j�n�g a pretext for the misconstructionof its
plain language. Advice of counselis no excuse,and, unfor-
fortunately,we have not a hold now on the individuals who
instigatedthe violation, nor 81ny definite proof as to the par-
ticular personsresponsiblefor the ordersand telegramsun-
dertheauthorityof which the breacheswere committed by
the' subordinate'age1:ltsof the company. I appreciatethe
position theseagentsoQcuPY,andthe dilemmain which they
were placed. On the one hand they had the unambiguous
a.ndplain commandof this court, and on the other that of
tlleirsuperiors,'towhom,'generally,obedienceis a duty, and,
perhaps,always:anecessity,when consideredin relation to
the,,probable loss, of their employment, for disobedience.
Notwithstandingtllis, thet.ecanbenoquestionthat at all haz-
arfl,sofsuchlossesit was.their duty to obey the injunction.
I, sho,uld be I'latisfiedwith' a reprimand,and the penaltyof
QO,sts,'it it did not appearin the evidencethat theseyoung
ml3ll"in'the 1,anguageofthetelegramsand affidavits, "were
�n�o�~�a�f�r�a�i�d�,�:�' �~�o�~�"�'�t�a�k�e thereaponsibility"of 'violating this in-
jYJ:lction,an.d,put for" theix disobedienceof it, its violation
by,theotja6tllW,O)lldhavebee.nimpossible. The route-age!ltá
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andmessengerare,therefore,fined $50 eadh,ahdwill �s�t�a�r�i�~�t
committedto the jail of Shelbyoountytill the fine and'costs
are paid. The generalmanagershows satisfaotorily,I amá
glad to say, that he was in Texas,and neither signed not
authorizedthe telegramswhich directeddisobedienceof the'
injunction, and which someparties,unknown to this oourt,'
sentin his name,without his knowledgeáoráoonsent. He ad-
visedandcounselledobediencewhen first. he had knowledge
of the injunction. He is discharged. So the other agents
respondingto the rule to sllow causemay be discharged.
They only refusedto act at the requestof thetelators in giv-
ing orders to the two agentsalreadyfined, who werewilling
to take the responsibility. It is notánecessaryto determine
whetherthey hadsuperiorauthoritywhich would haveb'eew
recognizedby the guilty respondents,beel1usetheysimply
did nothinganddeclinedto interfere.' .

As to the corporationitself, I am satisfiedit may be pttnL;
ishedunderour statutesby a fine,an:d that the court is not
confinedto the remedyagainstthe directors individually, or
suchother responsiblepersonsas may be discovered'as the
authorsof the telegramsand orders. In. Englandit is {}r
wasnot usual to punish a contemptby a fine, evenin the:
caseof naturalpersons. They were "to standcommittMto
Whitecross-streetprison." The ordergll:ve specific direc-
tions for purgingthe contemptwhere the caserequired,and
the imprisollmentcontinueduntil they were �c�o�m�p�l�i�e�d�w�i�t�h�~�:

It wassometimesrequiredthat this imprisonmentshouldlast
until a money award,in the nature ofcompensationt "'as
paid to the party injured; but I do not find, in the limite'dJ
investigationI havebeenableto makeduringtheseproMed.
ings, that a fine wasever imposedin the natureof a;penalty
to the crown, thoughit may be so. Obedienceto an �i�n�j�u�n�c�~�:

tion againstprivileged personsand corporationswas some-
times enforcedby sequestration,which placedthe property
of the contemnorin custodyuntil obedienceáwas �g�i�~�e�n�. . 2
Dan'l, Ch. Pro (5th Ed.) 1685,�1�6�S�7�;�~ Bish. Cr; L. (l)th Ed.,r
¤¤ 241, 273; SpokesV. BanburyBoardof Ilealth, D. B; lEq}
42, andcasescited by thc6.e authurities. Our Revised,StatJ
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utes,takenfrom the act of March 2, 1831,c. 99, and prior
acts of congress,have prescribedthe mode of punishment,
and directed that it shall be by fine or imprisonment,and
this operatesasa negationof all ,othermodesof punishment.
Contemptsmay also be punishedby information or indict.
ment, in which casethe punishmentis limited to a fine of
not more than $500,or imprisonmentnot more than three
months. Rev.St.¤¤ 725, 5399; 4 St. 488; Ex parte Robin-
8on, 19 Wall. 505; 2 Bish. Cr. L. ¤ 267.

It is constant,practiceto punishcorporationswhere,they
areamenableto the, criminal law, by fine. Mr. Bishopsays
that although "a corporation cannot be hung, there is no
reasonwhy it maynot be fined for the sameact which would
subjectanindividual to thegallows." 1 Bish.Cr. L. (6th Ed.)
¤ 423. It is usual,in contemptproceedings,to arraign the
individual agents,and that is the betterway,perhaps,where
it can be doneand is effectual; but, althoughI have found
no caseimposinga fine on thecorporationitself, anddiligent
counselsaythey find none, I do not hesitateto hold that it
canbe done,andshouldbe in propercases. Here the head-
quartersare in an adjoiningstate,where the parties-who-
evertheywere-directing11 violation of this inj unctionreside,
andI am not satisfiedthat our authorityis vindicatedby the
fines imposedfor their individual offenceupon the compara-
tively innocentyoung men who are the subordinateagents
in the executionof ordersfor which the corporationitself is
fairly responsible. It is hereby serviceof noticein a manner
that would be amply sufficient to give this court jurisdiction
to rendera moneydecreein a civil suit, and,moreover,have
appearedformally and answeredthe rule. The corporation
itself is thereforefined the sumof $250,and thecostsof this
proceeding.

I have taken into considerationthe mitigating circum-
stancethat the injunction imposeda restrictionas to rates

, which wasnot authorizedby law; the publishedact of assem-
bly of the stateof Arkansas,upon the authority of which
theinjunctionwasgranted,havingturnedout to benot a valid
law, it not havingbeenin fact enactedin both housesof the
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assembly,as appearsin proof. But for that circumsta.nceI
shouldimposea heavierfine. I do not find in the casethat
goodwill and fair intention which in casesof wrongful in-
junctions sometimesreducethe offence so that the court is
satisfiedwith the penaltyof costs. The caserequiresmore
than this to sustain the dignity of the court againstwilfal
breachesof its authority.

So ordered.

CROSS and othersv. MORGAN and others.

(Oircuit Court, D. NewJer,C'J/. March22,1881.)

1. EQUITY PRACTICE-AMENDMENT-ANSWER.

Leaveto amendan answer,in a suit to foreclosea mortgage,by
the insertion of an additional fact, refused, where such fact was
knownto thedefendantat the time the answerwasfiled.-[ED.

On Bill to Foreclose,etc.
NIXON, D. J. This is an application to the court to allow

oneof thedefendantsto amendhis answer.
The bill was filed to foreclosea mortgageexecutedorigi-

nallyby oneJosephCross,Jr., to JosephCross,tosecurethe
paymentof $8,500. After the due executionof the encum-
brance,the mortgagedpremiseswere sold to one JamesR.
English,who assumedthepaymentof themortgageasa part
of the considerationmoney. English, in turn, conveyedthe
propertyto Anthony Q. Keasbeyand EdwardA. S. Man, as
joint tenants,who also assumedthe paymentof the same.
Keasbeyand Man, holding the propertyas trusteesfor cer-
tain creditors,transferredit. to J. PierpontMorgan,who,in
the deedof conveyanceto him, also assumedthe paymentof
the mortgageas a part of the considerationof the transfer.
The executorsof the mortgageefiled a bill againstthe,said
Morganand others,prayingthereinnot only for a decreeof
fQrecloaure,but also that the saidKeaaby,Man, andMorgan
might be respectivelydecreedto pay the deficiency,if the
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