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was improperly delayed; at the time-wherrit should have been
deliyered in Londqp and itsmarket value when it was in faot
delivered, whlch was. May 15,;1880. . ,

- Yerdict for pla.u;xt;lﬁs for $1,500. ., .-

Monem P PEN‘NSYINANIA B Co.

(Umzmz Co m‘t, S D. Ncw Yark May 9, 1881)

1. Ltcmvsxt 16 Cross P’Rﬁmws—-Lmern oF chmnson
A naked license to'piss ovér premises does ‘mot create any obhgu-
- - tion; Wpon the part of the hcbnsor, to prowide against danger or agei-
dent to. the hcensee . ) )
2 t}AuE——BAlm ) [
““*" ‘The mere fact that a party, from the nature of his employment. Is
duthorized to crdss ‘the tracks of a railroad, will not warrant sich
i crossmg at & pldce.othér than t.hat prowded by the rallroad —~{ Ep.

Mot;on for New Trml ‘

. Braun & Tomlinson, for plamt;ﬁ’

Robmgon & Scnbnen,lfon detendant '

WALLACE, D. J. - At the close of the evxdence in thls cuse
the court; dxrected the j jury to, ﬁnd 2 verdlct for the defendant.
The plaintiff now moyes for a new trial:. For the purposes
of, the motion the plaintiff ig, entitled to the. benefit of every
controverted fact, and.all disputable ipferences, which the
jury could have indplged in; his.favor.. The action is for
injuries received.by. the plaiptiff.in falling into an unpro-
tected pit, located between the fracksof the defendant’s road,
and used. by:the,defendant, for dumplng,tha ashes of its
engines, . . The plt ) Was loca.tqd upon the, private grounds of
the. defendant lying zpntlguopﬂ to its;freight-shed, and occu-
.p:.edJ by sever(a,l tracks rynning pa.ra.llel to.each other, the pib
bémg wnder the fifth track from the shed. . The plaintiff was
inythe employ. of a ]Jghterage pcmpaqy,;w,h;ch wag: authorized
40.carry defendant’s, freightto and from its freight-shed, and
to.mpor jtg lighters at and fasten; them o thg,w?aarf adjacent
jto the freightrshed, for the parposes ingident, andi necessary
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to ‘the*loading’ and “tnloadifig ‘of the ‘ligﬂters "The whxw
exterided from the shed to the North' river: i The railronl
trdcks weré on ‘the bpposlte sidé of the’ frélght-féhe& from the
Hiver. There Was no way of‘acdess to, of Bgress:. from, the
freight-shed to any stréet or publiec Tand Without erobsing the
tracks of the defendant, except’ by water: But at oné end-of
the freight-shed the defend"&hir had arfanged ‘dccomodatiohs
for mgress and egress, so that laboré?sat: the shed -conld
reach a stréet terminating near thut poiﬁt without crodsing
as' many tracks as there where ' thie” plaintiff attempted to
cross. On’ the oceasion in question, ithes plamtlif ‘cams gt
nightfall with a ‘barge to the what; whith it was inténded to
load with fréight the next- mommg, and, after moonng the
barge, started to cfoss the déféndast's ttacks in order'to
Yeach his home; but iistead of going by the way provided by
the defendant he crossed the tracks it a diffetent place;'and;
whilé thus passing through théiyard of the'défendant; fell
into-the pit and whs injured. It was proved that the plain-
tﬂf ‘had frequently ‘erossed the tracks béfote; at or near thd!
same place, and that dther la.bbl‘ers ‘émployed at the frei’ght-
shed had also flequenﬂy dbnb so, thbreby savmg some tlme
By the defendant. ' .ro oo w
- Upont this case the cotrt ruled, inasmueh as, in ‘the view
of the evidencs most favorable to the plaintiff, nothihg niore:
than a mere lidense or'permission to' the plaintiff- to-eross’
where ho did was shown, that'thé defendant owed ‘the-plain:
tiff no duty and eould:not be lable for neghgence Tt was:
conceded on 'the argnmoit that this ruling ‘was éorrect, if the
plaintiff was crossing the defeﬁdant d'premiises by a' Medtise'
merely, and not by invitation ~ Indeed; the"&octrine’ that a
niaked license or permlssion A6 ‘énter o pass ovet: pfbmlses
will not create' s dtity ot imipose an obligation O part of
the ownier towards ‘theé' livktieé to ‘provide agdinet ddnger or
accldent 880 élémeﬂta.r& theit it ‘éannot be queﬁtlonéd JrigE
* ‘What is ‘there in the ‘presént edsd’ 10 iindicats” anything
beyond a passive acquisséeries on the part of the' &éfexid&ht L
the custom of the empldy&s’at the' freighs-shbd: o drobslits
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tracks at other places than that which the defendant had pro-
vided for the purpose? If the defendant has directly, or by
implication, invited sugh a, use of its premises as wag.at-
tempted .by the plaintiff, the invitation must be found in its
conduct in permitting others to.do the same thing.. Therp
. was nothing in the nature of the defendamt’s employment af
the freight-shed which. required him to cross the defendant’s
track at.all. As an employe of the lighterage company, he
was protected to the.same extent his employer wonld have.
been if the latter had been.an individual instead of a €orpos.
ration. . He had a right to use thewharf and the freight-shed,
for the purposes incident and mecessary for the loading, un-
loading, and transportation of the defendent’s.freight.; But,
agsuming that it was implied from this that the employes of
the lighterage company might go to orfrom the freight-shed,
over the la,nvds of the defendant to reach the highwaysin the.
vicinity of the freight-shed, if convenienee should require, it
certainly was not implied that the;!employes_nfighjt,5c‘hoos‘e
their own place for crossing the defendant's lands when the.
defendant had already provided a place for .crossing.. The
case is not as strong for the plaintiff as the common one
where the owner of lands has allowed such persons as chose
to do so, for their own convenience, to pass over them without
hindrance. - One who thus uses another’s lands cannot.com-
plain if he encounters unexpeeted perils. Hounsell v. Smith,.
97 Eng.. Com. Law, 731 ; Balch v. Smith, TH. & N. 732; Nich-
olson:v. Erie Ry. Co. 41 N. Y. 525. In this case the plaintiff
and all who used the place where plaintiff was injured knew
it was devoted by the defendant:to purposes which necessarily
rendered it dangerous to ‘others. _

The case is destitute, of a single: clrgumstance fz:om -whieh
it can be inferred that the plaintiff was inyited or induced by
the defendant’s .eondugt-to cross where he did. . There was
merely. a naked. license to. cross, implied from previous acqui-
escence on the part of the defendant. . If there was an invi-
tation to.cross at all, it was to cross at the place whlch ,fhe
defendant had prepared for that purpose. : i
" The motion for a new trial is.denied.
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Gray v. Hixtox and others.
(Céreuit Qourt, D. Nebmska. February 25, 1881.)

1. ENTIRE LONTRACT—WANT OF MUTUALITY———PAR’I‘ PEBFORMANCE

The defendants agreed wzth the X Raﬂwav Compahy that ¥ in con—
sideration of one dollar, # ~# * ‘and the advantiges therefifter to
accrue by the construction of said railway through* certdin pre-
cinéts, they would pay tlie company a certain sum’ when the railroad
had been graded and a ¢ertain further sum when' the company ‘had
tied and ironed its roadway th‘rough the precincts, according b a
propositiori which provided; amdng ‘othét things, that the l‘aﬁ%ad
should be constructed before a, cértain ‘daté. After the time £t con'-
struction had elapsed, suit wis Brought on' the'contrict, alldging that
the company had graded its road, but there was no allegation théit

- the road. had been .completed,. and,,upon demurrer to the-petition,
held—

(1) That such bemg the xntenglon of the ‘parties the contract was an
entirety, and the plaintiff’ could nét'rédover for the grading withiout
alleging the completion of the road, or nﬂ:ermg some sufﬁcient excuse
for the failure to do so i

(2) That there being nothmg in the contract to bmd the companr
to complete the road, it did not originally bind the defendants, for
want of mutuality, and would become binding on them only by a full
performance of the agreement’ of .the company; part performance
"would not be sufficient. -

'

Demurrer to Petltlon.
'The facts, as they appear by the allegatlons of the petltlon,
are as follows:

 The Nebraska B.auway Company was a corporation orgamzed for the
purpose of constructing a road from Brownsville to Lake City. The pre-
cincts of Ohio and Falls City, in the county of R1chardson had voted to
subseribe for a certain amount of the oapital stock of said- railway com-
pany,for-the purpose of aiding the construction of said railroad.” The
railway company contracted for the construction of the road through the
said precincts of Ohio and Falls City. Litigation hemg threatened by
parties adverse to the pblicy ot granting aid by the précincts shove men-
tioned, the defendants in this suit, 150 in. number, sugned I.he eontract
upon which this suit is brought. :

The contract, in:so far as it'is matenal to be cons1dered
is as follows : ' - » .
"The consideration for its executlon on the part of the defenda.nt fs stated

to be *“ the sum of one dollar, to us in hand paid byuthe Nebraska Railway
v.7,n0.1—6




