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FISOHER v. HAYES. S
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-,‘1"'1 (C’zrcmt G'aurt, 8. D ,New .Y017]G April 118, 1881)

1 C‘tm'mm'r oF COURT——WARRANT orF COMMITMNT—PRACTICE
r A party having been adfudged guilty'of ‘criminal céntempt in the
r:i »v;o;a,tmn of (an-irjynction in a. patent suit; (6 Fup. BEPp. 63,) ‘and &
_ Jarrant of oonumtment heing about tq issue for the non-payment,of

“the fine 1mposed held, if the defendant desired to suspend th,e execu-
" 'tih of thé’ whrrant’ uniil'a fink! decree could be had, and appeal
< s Asken tothe supreme court, that’ he should give's' bond, with ' bure:
.+ Yies, to pay;the amount of 3pid fine whenever the court shouklvacate
the suspensmn, and that & reasonable time would be allowed to
give such bond after the warrant was 1ssued durmg whlch tlme the

i+ exepition of walid warrant would be suspended o

2. BaMn—BaMe--ForM oF Proémss. ' B

“r: -+ Form! of process. for carrying imto .effect the ‘provigiéh of the oFdef
m ;hgcontempt proceedingg, directing, that the defendant stand com-

mltt‘ed tlll the fine be. pald, prescnbed by the court, -—[ED

Jl

inyEqulty“ : e -Ev,rr s

Edmund Wetmore, for plalntlﬁ o , o

Jamiés H. Wmtelegge, for Hefend:int o

Btiarémrorn, C. J.  In thls suit' this court dec1de€f Janu-
aby.26, ‘1881, (6 Fep. Rze. 63;) that the provmuons of the
drdéi of Maréh 18, 7880, shotild be carried into, eﬂect “That
order directed that the defendant’ should ay “nto court
$1,389.99 als's fine for the’ contempt referred‘to in the order,
within ‘a specified time, and that, if not'paid, the deféndant
should stand committed 1l it should bé ‘paid, and that “ehen
paid’it should be paid over to the plaintiff in re-xmburse-
ment. The’contempt consisted-in the use, in violation of &
preliminiary injunction ‘issued ‘in this cause, of a machine
which the court held to be an infringement of the patent, the
" violation of which was forbidden by said injunction. - The
amount of the fine was the amount found by the court to be
the expenses of the plaintiff for counsel fees and otherwise
in prosecuting the contempt proceeding. In thisdecision ax
order was made by the court on the second of February,
1881, ordering that the terms of the orders filed herein
February 17, 1880, and Mazxch 13, 1880, be carried into effect,
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and that the defendant, within 80 days after the service upon
him personally, and also upon his solicitor herein, of a copy
of said order, pay unto this court the sum of $1,389.99,
named in said order filed March 13, 1880, as the fine therein
named for the contempt therein mentioned, “being the same
fine and the same contempt mentioned in said order filed
February 17, 1880, and in the proceedings on which said
two orders were founded,” and that, if said fine be so paid,
it be paid over to the plaintiff in re-imbursement, and that,
if it be not so paid, proper process issue to carry into effect
the provision of said order filed March 13, 1880; that said
defendant stand committeéd till said fine be paid; “and that,
on the failure of said defendant so to pay said fine, the plain-
tiff may apply to this court, on proof of said failure, and on
notice to said defendant personally, and to his solicitor
herein, for an order directing such process to issue, and pre-
seribing its form.” The plaintiff has produced proof of the
service on the defendant and on his solicitor, on the third of
February, 1881, of a certified copy of said order of February
2, 1881, and proof of the failure of the defendant to pay said
fine; and, on notice to said defendant personally, and his ap-
pearance by counsel, has moved for an order directing the
proper process to issue to carry into effect the provision of
sald order made March 13, 1880, that said defendant stand
committed till said fine be paid, and prescribing the form of
such process.

The court has prescribed the form of such process to be—

A warrant from the court to the marshal, reciting the issuing of the in-
junction, a copy of it, the return of its service, a copy of said return, the
motion for the attachment, copies of the notice of motion and of the affi-
davits on which it was made, the service thereof on the defendant person-
ally before the making of the motion, the hearing of the motion, copies
of the affidavits filed therei.: by the defendant, a copy of the order of
August 1, 1879, a copy of the report of the referee and of the evidence
taken before him, a copy of the order filed February 9, 1880, a copy
of the order filed February 17, 1880, copies of the affidavits filed in
pursuance of the last-named order, a copy of the order filed March
13, 1880, a copy of the affidavit on which the defendant applied for
an order granting time to comply with the last-named order, a copy of
the order of April 13, 1880, granting such time, a copy of the writ of
¢rror sued out by the defendant, copies of the bond and citation therein,
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a copy of the mandate of the supreme court of the United States, a
copy of the order of February 2, 1881, a copy of the affidavit of the serv-
ice-of a copy of the last-named order on the defendant and on his solic-
itor, a copy of the moticé of motion and certificate on which the plaintiff
moved for an order that process issue to carry into effect the order filed
March 13, 1880, the fact of service thereof on the defendant and the hear-
ing of said motion and of counsel for the defendant therein, and then
stating that ¢ it appearing that the said George Hayes has not paid the said
fine imposed by the hereinbefore recited orders, and this warrant of com-
mitment having been ordered by the said court to issue, by an indorse-
ment thereon in the words and figures following, viz.: ‘Let the within
warrant of commitment issue from this court, under the seal thereof and
the hand of the clerk thereof. Saml. Blatchford, circuit judge,’”” and
then ordering thé marshal to take the body of the defendant and keep
him in custody until he shall have paid into court the sum of $1,389.99,
the amount of said fine, together with the fees of the marshal thereon.

The decision of this court, on the final hearing of this case
on pleadings and proofs, was made on the twenty-sixth of
January, 1881, and an interlocutory decree has been entered
herein in favor of the plaintiff, under which an accounting is
proceeding. There can be no final decree till after a report
on such accounting, and there can be no appeal to the su-
preme court till after such final decree. The defendant con-
tends that the grounds assigned by the supreme court, in its
decision dismissing the writ of error, as the reasons for its
action, show a valid reason why such warrant of commit-
ment should be withheld until the record on the final decree
herein is brought before the supreme court for review; that
this contempt proceeding will not bear the construction that
it is a matter criminal in its character; that the supreme
court has left open the question as to whether the matter is a
eriminal one, or is to be treated as a part of the suit in
equity; that, if it is the latter, it cannot be reviewed by the
supreme court till after a final decree in the suit; that there
was no intentional violation of the injunction; that in such
case a contempt is not a criminal contempt; that the con-
tempt proceedings is this case involve only the question as to
whether a given machine infringes the patent; that for that
reason, and because they are entitled in the suit, and concern
only the parties to the suit, they are part of what was done
in the suit, and so are reviewable on appeal; and thai the
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defendant ought to be allowed an opportunity to present
these questions to the supreme court, and, if possible, obtain-
a decision on all the questions involved in the contempt pro-
ceedings, at the same time with a decision on the questions
at issue in the suit. It is also suggested, on the part of the
defendant, that, if necessary, he be meanwhile admitted to
bail. o
In its decision dismissing the writ of error, (Hayes v.
Fischer, 1 Morrison’s Transcript, 47,) the supreme court say
of the order of convietion:

“If the order complained of is to be treated as part of what was donein
the original suit, it cannot be brought here for review by writ of error.
Errors in equity suits can only be corrected in this’court on appeal, and
that after a final decree. This order, if part of the proceedings in the
suit, was interlocutory only. If the proceeding below, being for con-
tempt, was independent of and separate from the original suit, it cannot
be re-examined here, either by writ of error or appeal.”

If the plaintiff shall recover a sum of money in this suit
by the final decree, the defendant can stay the collection of
that sum by appealing and giving the security required by
sections 1000, 1007, and 1012 of the Revised Statutes, and,
where the case is one for such stay, no execution can issue
unfil the expiration of 10 days from the rendering of the
deeree. Moreover, the court has power, in its discretion,
when an appeal from a final decree granting an injunction is
allowed, to suspend or modify the injunction during the pend-
ency of the appeal, upon such terms, as to bond or other-
wise, a8 it may consider proper for the security of the rights
of the opposite party. Rule 93 in Equity, of January 13,
1879. These provisions for the stay or suspension of the

" operation of a decree, on giving a bond to secure the rights
of the opposite party under the decree, are based on the view
that where those rights can be secured while a review is
pending it is reasonable to give to the party seeking the
review the stay or suspension till the questions raised on
review are decided, provided he gives the security. The se-
curity to be given on appeal from the final decree herein
will not be security to pay the amount of said fine. It is,
therefore, proper that the defendant should now, as a condi-
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tion of suspending the execution of the warrant of commit.
ment after it is issued, give a bond, with sureties, to pay the
amount of said fine whenever this court shall vacate such
suspension. A reasonable time will be allowed to give such
bond after the warrant is issued, during which time the exe-
cution of the warrant will be suspended, and when such bond
is given the execution of the warrant will be suspended until
this court shall vacate such suspension. The terms of the
order hereon will be settled on notice.

Bucrax and others ». McKessox and others.
Tee Same ». HENrRY and others.
(Cireuit Court, 8. D. New York. December 4, 1880.)

1. SoAP INCORPORATING CARBOLIC ACID—SEVERAL METHODS OF INCOR-
PORATION—INFRINGEMENT—PROOP.

Re-issued letters patent No. 5,007, for an “improvement in the
manufacture of soap,” consisting ¢ in a new soap compound, produced
by incorporating carbolic and cresylic acids, either one or both, with
ordinary soap,” claimed—¢¢ (1) A soap made by incorporating car-
bolic acid, or its equivalent, with ordinary soap, substantially as
specified; (2) the combination of carbolic acid, or its egquivalent,
with the oils and fats to be used in the manufacture of soap; (3) the
combination of carbolic acid, or its equivalent, with alkaline solu-
tions to be used in the manufacture of soap.” Held,that in order
to show infringement it was not necessary to show that some one of
the three methods of incorporation was employed, or that any par-
ticular method resulting in a chemical union was used; but that it
was sufficient if the soap had the carbolic acid in the body of it, in
such a way that the useful properties of the carbolic acid would be
availed of in the use of the soap, while the useful properties of the
soap, as a soap, were at the same time availed of.

2. BAME—INCORPORATION OF PURER ACID—AFPPLICATION TO NEw Pugr-
POSES—INVENTION.

Held, further, that the incorporation in such compound of a purer
and more concentrated acid than existed and was used at the time of
the prior production of asimilar compound, produced by substantially
the same means, whereby the later compound was rendered applica-
ble to new purposes, did not constitute invention.—[Eb.



