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1. IRVENTION—CONBTRUGCTION-—W ORDS: RN
The ordinary. sighification of- the words used hya. pa,tenﬁee in de-
scnbmg his mvent}on must have thelr welght when- seekmcr tor his
meaning. ’
2. CLAIM—(;ONSTRUCT,ION—STATE OF THE ART. . o
A ¢laim shoifld be'limited to the specific 1mprovement destribed,
- ‘where the state of the art does not admit of a: great original discov-

ery iy BRI ,

3. LerrErs PATENT No;.96,037—~SHEET-METAL TUBES S

Held, therefors, that a patent for “ the improved method, herem de-

) sorlbed of making tubes by rolling the skelp with longxtudmal ridges

‘and furrows on its alternate -edge-faces, and lappmg ‘the same in &

‘gpiral direction: to‘form a!lock in the manner specified,” was not

. .applicable to the subsequent praduction of sheet-mefal tubes with a

‘_conmnuous folded ontside seam, made by a machine subsequently ine
vented and used for that purpose -[ED

In Equity. , i

Samuel A. Duncan, Camten Boowne, and Eobt. H Duncan,
for complainants. '

John A. Loring and W. H Drur'y, for defendrmt :
- LoweLy, C. J. .. -J. B. Root, assignor of the plaintiffs, obs
tained his patent, No. 96,037, now in suif, October 13, 1869.
He.begins by saying that his invention consists in a spirally-
lapped metal tube, formed with a lock following the direction
of the spiral, by constructing the skelp, of which the tube or
tubing is made, with & tongue and groove, or locking ridge
and furrow, on reverse sides-of its opposite edges; so that, on
spirally wrapping the skelp around the mandrel, its edges not
only lap one over the other, but also establish a lock by the
fit of the two tongues in the grooves of the skelp ; after which
the tubing may be welded, or the spiral joint closed. by solder-
ing, ox.otherwisge. , . He then degcribes and draws a skelp with
grooves and furrows on each side, which he says'may be made
by rolling the heated skelp in:one operation; and-that the
same heat will serve to,effect the gpiral twist of the skelp
around a rotating mandrel, in doing which the edges of the
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skelp: will- ferm a'lock, sete.; and he fexp"la;i'nh itscadvantages!
He then guggests 4 modification :of ferin, bjowhichthe skelp
should have wholly; or mainly, aridge oiondfdes and.a furrow
onithe-other. :‘Phe patent-office refused to'grant him's claim
for a spirally-fornied tube; with: a:lock following the'direttick
of the spiral; but gave him “thd imtproved : method,: heréin
described, of making tubes!by rolling the skelp with:longis
tudinal ridges and furrows om:its: alternate edge-faces, and
lapping the same in a aplral d::rectmn o fm:m a lock in the
manner speeified.” - - bl Do oo Lo aad
.1 Ritehié' began: to: expenm&mdﬂurpom thel machme in 1870,
which was patented toihif imi-1872, for winding sheet’ metal
nto:a spiralitube with.a continuois fiolded geam on its outside;
Besides the ;patent for' the machine, he réceived one for the
piPe, as a new article of manufasture:’ Some years later, Root
invented a machine for making similar pipe';and both parties
areonow diligently ehgaged in making what may be called the
Ritchie pipe, which: has proved toibé a valuable article: for
many purposes.. The only quiestion is,'whocinvented it? The
plaiutiff ingists that He invented & spirally-wound tybe, withra
locking seam, as a new and original idea, with 'one practical
application,‘aiid- can cover all tubes;whichseome within that
broad description. = Theé ddfendant: says:that .the patent of
Root- gives no instruetion in the art ofsmaking pipes of sheet
metal with: folded seams, in making which uo fire is used, and
none of the particular: processds:described or referred fo by
Root are eniployed;: and that such-a pipe or tube required:in-
vention, not only beyond but.entirely apdrt from the process
of Rootu; ‘The patent-office appears-to havb Been of this opiniof;
- A,very large partiof the record consists of argumentsin the
form of depositions upon the true constriietion of Root’s speci-
fication and:its sufficiency. :They are able arguments; but.a
few lings of specification would have been'wbrth them all.:
- Mr. Root . testified that after he had made:his invention for
application to welded tubes, .it:oocurred to him that the mode
df -operation might be-applied to: tubes of sheef metal, and
that - lie then drew the “modification clause,”.and caused it to
be ingerted in the.spédification. ' This he repéated-sevéral fimes
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in the:codrse-of his. deposition. . He and his experts further
testify thatia good.iwelded sube could not be made by follow-
ingrhis modified deseription, and therefore it must have been
intended. for something-elsé, and that there is:nothing else. but
sheet métal to which we- can: xréhsonably refer if.

. It-came oub, at the end-of thé’ croas,exa.mma,tlon of Mr. Root,
thatrhe{ had preserved the rough 'draft of some earlier forms of
his;speeification, -and this paper being put into the case shows
upon itd face that. the modification clause: was not an;.after-
thought, but the original form of the specification ; and:that
it wais nbtrintended ta refer:to. sheet metal, but. distinctly-and
solely to. plate metal. Theirespondent’s counsel commented
with :great severity 'upon: Mr. Root’s searlier -evidence, thus
eontradicted, as being intentionsally false; but it is not neees-
sary toimpute anything but .forgetfulness to the witness.: . His
readiness: in ' producing - paper:iwhich he might have sup.
presfed, ought to weigh very much in his favor upon themoral
iggue, if -there 'were such in:the case. The:fact is:damaging
enough without- epithsts, foriit-destroys the whole argurment
from a supposed intent ;. and destroys the value of Mr TRoot's
memory:on other-points. .. i - i o B
- The state of the art, as shown by the’ Enghsh patents' of
Burr & Childs, is that spiral welddd tubes had heen made by
Burt with a rabheted :sesm;, and by Childswith a scarfed seam,
besides. the very old and wellsknown. butted seam, by which
spirally-wound gun berrels had been made. - Towards the close
of Childg" specifieation are found these: words: -“‘Although I
have only described the ribbons, or strips; as having .eveh or
plainisearf edges; I' do not confine myself tosuch plain'edges,
as itiwill be obvious-that théy. may be:of any such irregular

form that when two edges are brought fogether they ‘will.loek
into:eachr other.” -1t was-upon this patent, I suppose, that
the i6ffice refused the very broad claim originally-asked. for by
Root. ' -Almost as much argumentative evidence has been
given to prove that Childs:says what he:does not mean, when
he ‘speaks. of the edges of a piece of metal: locking, as is ad-
dnoed to.show thit Root means what he does not say, wheti:he
speaks of a: modification of a lap-welded tube.
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" The state of the art of making tubes, or pipes of sheet metal,
was somewhat different.” ‘They were not made in a spiral form,
though stralght pipes were joined by a folded seam 11ke that
of Ritchie.

In this state of the two arts, the specification of Root ap-
pears to be addressed to persons who are acquainted with
spiral tubés. He does not tell how to make them, but how to
make the skelp from which they are to be made. I under-
stand that the difficulty in making the Ritchie pipe is notin
making the strip, but in wmdmg it up spirally so as at the
same time to' make a folded seam.

There are many reasons for saying that Root’s speciﬁcation
does not, upon its face, appear to refer to that sort' of metal
used by tinsmiths, The fact that it was not intended to refer

to them would not have been admissible, but for certain
~ inadmissible statements of the plaintiff. The words, as con-
strued in view of the art, are the important things. The word
“gkelp” is never used in the art of the tinsmith, and Ritchie’s
strip of sheet metal is not a skelp. To be sure, a patentee
may misuse a word, but when we are seeking for his meaning,
the ordinary signification of the words which he uses must
have its weight. He speaks of the heated skelp and the
, saving of fuel, and of other things applicable to tubes of a
certain class, and not applicable to the Ritchie fube. Itis said
that some of these words and phrases are not found in the
modification. This is true; but no new process is referred to
or hinted at in that clause. It is merely to save repetition
that the phrases are left out.. The skelp referred to is the
same sort of skelp, excepting in the form of the ridges and
furrows, and they are intended to be rolled upon the heated
skelp. The brevity of the clause is strong evidence that it
does not refer to a different subject.

If the patentee had suggested that a pipe or tube of sheet
metal might be made by winding it spirally with a folded seam,
it is very doubtful whether he could have patented that pipe
without showing the world how to make it. I do not under-
stand it to be seriously contended on his behalf that the

Ritchie pipe could be made by following his specification. He
v.T,n0.2—15
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himself was obhged to invent & machine before he could man-
ufacture such pipe. If, then, he had a.ttempted to monopolize
such a pipe, he ought not to have been permitted to do so; for he
had not made it. His contention, as I have said, is tha,t the
invention is so great and new that it coyers later inventions,
and monopolizes the future. But in view of the state of the
art, spiral welded tubes being old, ‘and the folded seam in
' strmght tubes or pipes of sheet meta] being old, there was no
opportumty for a great original discovery..

) HIS claim, therefore, should ha,ve been limited, precisely
as it is limited in the patent, to the improved method which
he has descnbed.,; He says he has described spirally-wound
tubes of every. posmble kind, if they are made by locking the
geam continuously in the course of making the pipe. But I
find that he hasnot described a Ritchie pipe, nor anything from
which a gkilled mechanic could make one, and that the Ritchie
pipe does not infringe his patent.

Bill dismissed.

, Tre Liserty No. 4.*
{District Court, 8. D. Ohio. May, 1881.)

1. TORT—SUIT IN ADMIRALTY BY INSURANCE COMPANY AGAINST VESSEL
' CavusiNg Loss—SUBROGATION—PARTIES.
Certain insurance companies, under a contract with the owner of a
cargo, issued to him a ' policy of insurance upon the same. The owner
.of a barge contragted with the owner of the cargo to receive and de-
liver the cargo at a port of destination, and, having received the
cargo, the barge owner contracted with a tow-boat to have the barge
towed. By the negligence and fault of the tow-boat the cargo was
lost. The insurance companies paid the loss and took an assignment
of the claims.
Held : (1) Under such cxrcumstances, the owner of the cargo could
maintain an action against the tow-boat for the loss.
(2) That the insurance companies, by the payment of the loss and
assignment of the rights of the insured, became subrogated to such
rights.

*Reporied by Messrs, Florien Giaugue and J. C. Harper, of the Cincinnati bar,



