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exorbitant, but the difficulty is that no testimony has been
produced to support such a contention. All the testimony
upon the subject is to the effect that the charges are not
exorbitant, and I have been unable to see why I should be
asked to cut down these charges when the only witness called
upon the subject proves them correct.
Accordingly, my conclnsion is that the libellants Johnson &

Higgins.are entitled to a decree against the Phrenix Insur-
ance Company for the proportionate share of the expenses
stated in the' adjustment attaching to the goods received by
the Phrenix Insurance Company, as those expenses are ap-
portioned by the adjustment, deducting of course the salvage
and the commissions paid for collecting and paying the same.
n any other directions are required to conform to this opin-
ion, they may be called to my attention on the settlement of
the decree, at which time the amount to be inserted in the
decree can,no doubt, be ascertained by agreement of the par-
ties_ withoutthe expenses of a reference.

BIHPSOR, JR., v. ONE HUNDRED UD TEN STICKS OP HEWN:

TIMBER.

(Diltrid Court,E. D. New York. April 25, 1881.)

1. FREIGHT-TENnER OP CARGO-PREMATURE ACTION-CoSTIl-JUSTI-
FICATION OF SURETIEIl-SEARCHING TITLES,
In an action against cargo to recover freight, where the libel· was

tiled before all the cargo had been landed, and the evidence showed
that there was no ability to pay the freight and demurrage, and in
fact no intentio:ll to pay the same on the part of the charterer:

Held, that the action was not prematurely brought,and the ship
was entitled 16 a decree for the freight, . .
The case of 1,265 V!'trifted Pipqs, 14 BIatchf. 274, distinguished.
Upon taxation of costs, disQursements made by tha libellant for

searching titles of suretiell offered qn a stipulation, expensl1S of real
estate brokers called in· to apprl\ise property, and notary's fees in
taking depositions of sureties, allowed as proper items of a bill of
costs, but not telegrams and postage to secure attendance of attor-

•
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neys upon the examination of claimant's witnesses in Georgia, it
appearing that a persistent attempt had been made to defraud the
court, and obtain the discharge of the cargo from custody upon worth.
less security.

In Admiralty.
Hill, Wing <t Shoudy, for libellant.
H. F. Averill, for claimants.
BENEDICT, D. J. It is useless in this case to determine

whether the ship-owner is entitled, under the charter-party,
to any greater sum than the $4,750 named in the bill of lad.
ing as the amount of freight and demurrage, for the reason
that the amount named in the bill of lading is greater than
the proceeds of the property in the registry.
The only point requilring �d�~�t�e�r�m�i�n�a�t�i�o�n is' ,whether the

action must be dismissed as prematurely brought•.. The libel
was filed on the t'Wenty-fou;rth; day of May. lS80,and, as
�a�p�p�.�~�a�r�s�. by the marshal's return, the lumberiwas.lei.zed by,
him on that day byV'irtueof process issued ,in this 'acti.en.
When the cargo was so seized the vessel was lying at a
wharf designated by the charterers" a¥d a portion of the
cargo had been discharged upon that wharf. The point made
by the claimant is that in order to maintain the action the
cargo must be shown to �l�i�a�v�e�'�b�e�e�n�d�~�h�a�'�i�g�e�d from thb've\l!?el
and a tender of it thereatfter ;'ful8.de upon payment of the
amount due. But, if such be conceded to be the general rule,
it is not without exceptions. Here an exception 'is created
by the facts proved, which, taken together, show than the
charterers had no money to pay either freight· or 'demurrage,
and their action was such as' to warrant the ship-owner in
concluding that a tender of the cargo would have been a vain
formality. There was in fact no readiness on the part of the
charterers to pay either freight or demurrage, ,and the ship.
owner had reason to suppose that there was no intention to
pay either freight or demurrage. Under the circumstances,
therefore, the acts of the charterers must be deemed a waiver
of any tender of the cargo, and the suit, which, it must be reo
membered, was in fact for demurrage' to the amount of
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$1,250thatwas alreadydueby the termsof the charter,and
by the chartermadea lien upon the cargo,must be held to
be properlybrought.

I do not see that the fact that another suit had been
instituted by the ship-ownerto recoverhis freight and de-
murrage,which suit was discontinued�o�~ the 24th, prior to
the filing of the libel in this case,is of any importance. It
appearsthat the cargowas not seizedin the first suit until
thevesselwas at theberthdesignatedby thecharterer,ready
to dischargethe cargo,and when it was apparentthat the
chartererwasunableto payeitherfreight or demurrage;and
it is obvious that it was known to the charterersthat'the
suit would'be no obstacleto the delivery of the cargo,pro-
vided they werereadyto payorsecurethe amountdue.

This case differfJ'in a lllaterial point from the'caseof
1,265VitrijiedPipes, 14 Blatehf.274,relied on by thecillim-
ants; becauseiilthat casethere'waswhat in this casetherci
wasnoj;;.......areadihe!lsand pres'entability to pay the freight.
In thatcraseit wasplain that if the cargohadbeentehdl'fred'
the freight would have been paid and the cargo �r�e�c�~�i�V�'�e�a�/
Here it is plain that if the cargo had been tendetM, the
freight 'wduld not' havebeen'paid;' arid the consigtu:leivasso"
informedby theacbfof'the partiesdonepriot to the iil.stituá'
tion of this suit.

The libellant is entitled to be decreedto have'ii lien upon'
the cargoproceededagainstfor the sum of $4,750, with in:;
terest,andto an orderapplyingthe proceedsof the �c�a�r�~�o in
the registry to the paymentof the amount.

Subsequently,on an appeal from the clerk's taxationof
the bill of coste in the aboveaction,the following opinion
wasrendered:

(May 18,1881.)

BENEDICT, D. J. In this casethe claimantsapplied for a
delivery of the propertyproceededagainst,upon a stipula-
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tion for value, and tendered four sureties in succeSSIOn.
Each suretyin the first instancejustified 8S sufficient, but
on examinationproved to be worthless and was rejected.
Therewas, in fact, a bold andpersistentattempton the part
of the claimantsto obtainpossessionof propertyin the cus-
tody of the court by substitutingtherefor a worthlessstipu-
lation. The examinationsmadenecessaryin orderto defeat
this attemptinvolved a very considerableoutlay in the way
of fees paid for searchingfor judgmentsand conveyances
of real estatewhich the proposedsuretiesclaimed to own;
andthe questionis whethertheseexpensescan be taxed in
the costs.

In a caselike this,wheretherewasgoodgroundto believe
that a fraud upon the court was being attempted,I -think
the expenditurefor searcheswas justified, and should be
taxed as part of the costs. So, also, I think it proper to
allow the $50 dollars paid real estatebrokers to examine
real estateclaimed to be of value,but found to be of little
value,in orderto enablethe court to be informed in respect
thereto.

Expensesincurred under a lawful order of court may be
taxedaspart of the costs,and insertedas part of the judg.
mentagainstthelosingparty,(Neffv.Pennoyer,3 Sawy.336,)
and, upon the sameprinciple, expensesmadenecessaryin
orderto defeatan attemptto defraudthe court maybe taxed
andallowed. Upon the presentationof the first surety,in
view of what then appeared,the court, if applied to, 'would
havein the first instancedh'ecteqthat searchesbe made,not
only as againstthat surety,but alsoagainstany others that
might subsequentlybe offeredby theseclaimants.

The notary'sexpensesof taking the voluminousexamina-
tions of the severalsuretiesmay alsobe allowed. The ex-
pensesof telegraphingto attorneysin Georgiato attendat
the examinationof witnessestherearenot allowed.
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THE -PRIDE OF THE OCEAN.

(District Court, E. D. New York. March16,1881.)
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1. WAGES-MASTER OF FOREIGN VESSEL-PRIORITY Oil' PAYMENT.

Wherea British vesselwas libelled for damagE:!! causedby a col-
lision at sea,and was found in fault, condemned,and sold,and the
vesselwas also libelled by the masterto recoverhis wagesanddis-
bursements:
Held, that if, by virtueof the Englishstatute,themasteris entitled

to a lien uponthe ship, his claim is not entitled to a priority of pay-
ment out of the proceedsin theregistryover thosefor thedamages
causedby the collision.

In Admiralty.
W. W. Goodrich, for petitioner.
BENEDICT, D. J. The ship Pride of the Oceanwas pro-

ceededagainstin this court to recoverdamagescausedby a
collision. The decisionof the court was that the collision
was causedby the negligenceof thosein chargeof the ship,
and the ship was accordinglycondemned. The proceedsof
her saleproved insufficient to pay the damagescaused,by
the collision. The masterof the ship,who was on boardand
in commandat the time of the collision, now applies to be
paid the amount of his wagesanddisbursementsout of the
proceedsof the ship, in preferenceto the claimsfor damages
causedby the collision.

ABSuming that the masteracquireda lien upon the.ShIp
for his wages and disbursementsby virtue of the British
statute,and assumingthat he did not lose his lien by omitá
ting to enforce his claim until after the decreehad been
enteredfolthe damagescausedby the collision,andby giving
notice at theBale by the marshal that he insisted that she
was sold subject to his claim for wagesand disbusements,
andwould be held liable therefor,still, it is impossibleto say
that, in thedistribution of the proceedsof the ship, the mas-
ter'sclaim is entitled to preferenceover that for thedamages
causedby the collision, for the reasonthat, havingbeen the
masterof the ship at the time ,df the collision, he is.person-
ally .Hablefodhedamagescausedby the collision; and all


