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1. COLLISION-RULES 16, 17, AND 23 CONSTRUED-R.1I:V. ST. f 4233.

In Admiralty. Libel in rem.
R. P. Wortendyke,for libellant.
Flavel McGee,for claiulltnt.
NIXON, D. J. This is a libel in 1'em, the libellant claiming

damagesfor injuries andlossessustainedby a collision with
thevesselof the respondenton the seventeenthdayof March,
1880,off Absecomlight, on the coastof New Jersey. The
facts seemto be as follows:

The respondent'sschooner,the Maria & Elizabeth, left her dock at
Hoboken,New Jersey,during the forenoonof theseventeenthof March,
for thewesternbranchof Elizabethriver, in the stateof Virginia. Her
llrew consistedof six persons,besidesthe captain,JosephHeadley,who
was also part owner. She had no quarter-deck,was of the burdenof
about 203 tons, and was laden with empty barrels,which were stowed
someeight or nine feetabovethe deck. At about midnight of the same
evening,when nine miles off of Absecomlight, herwatchwaschanged.
Theonly personsleft on deckwere Job H. Ridgway, the mate in com-
mand, William Pace,(colored,) the lookout, and Henry Risley, at the
wheel. The wind wasblowing a moderatebreezefrom the north,veer-
ing occasionallya little to thewest,andthe nightwasclearandstarlight.
The Maria & Elizabethwas running a south-westerlycourse,with the
wind, andhavinghersailssetandon her larboardside.

On the afternoonof the sameday the Achorn,the schoonerof thelibel-
lant, of about87 tonsburden,left themouthof M.auriceriver, New Jer-
sey,loadedwith glasssand,andboundfor Brooklyn,NewYork. Hercrew
was FrederickHess,captain,John Peterson,mate,Frank Smith, before
the mast,and GeorgeFox, the steward. The captain was at the helm
until about midnight, when he surrenderedthe steeringof thevesselto
the mateandwent forward. Shewasthen headingnorth-easterly,with
hersheetstrimmedcloseto the wind and hersailson herstarboardside.
Captain Hesssays that a few minutesbefore 1 o'clock he discovereda
schoonerahead,(which provedto bethe Maria& Elizabeth,)apparently
sailinga south-westcoursebeforethe wind. Both partiesagreethat the
two vesselswere approachingeachother nearly headon j that shortly
beforethecollisionthehelmof theMaria& Elizabethwasputharda-port;
that shestrucktheAchorn onthestarboardside,justforwardof themain
chains,nearthecenterof thehull; andthat in a shorttime-someof the
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witnesses testifying within 10 minutes and others after an hour-she went
down to the bottom, carrying with her one of her crew (Frank Smith) who
had returned to the sinking vessel for the purpose'of detaching her from
the lIfaria & Elizabeth.

It is perfectly clear that the collision was the result of
faulty navigation. There was no severe stress of weather
which affords any reasonable excuse for its occu,rrence. It
can only be accounted for on the ground that one party or the
other, or both, violated �t�h�o�s�~�f�u�n�d�a�m�e�n�t�a�l rules of navigation
which have been so long established for the safety of the sea,
and many of which have become a part of the laws of the
United States by express enactment of the legislature.
The proctor for the libellant claims that the case is one

where the vessels were approaching each other,-the Maria
& Elizabeth sailing with the wind free, and the Achorn
close-hauled,-and that the rule of the sea in all such cases is
that the ship sailing free must get out of the way of the one
close-hauled. This has doubtless been the law for many
years, and has now been incorporated in the sailing rules of
navigation adopted by congress for the prevention of collis.
ions. It appears as the exception of the seventeenth rule,
(see Rev. St. § 4233.) Handaysyde v. Wilson, 3 Car. & P.
528; 1 Par. Ship. & Ad. 195; 1'he Clement, 2 Curt. 363; St.
John v. Payne, 10 How. 557; The Ossio, 8 Ben. 518; The
Rebecca, 1 Blatchf. & H. 347. In this last case Judge Betts
says:
" A cardinal rule of navigation, recognized by eminent authorities, is

that' a vessel running free, and approaching another going in an oppo-
site direction in the wind, must give way to the latter, or bear the conse-
quences of a collison, unless such collision be clearly produced by the
misfeasance of the vessel that is close-hauled."

The same learned judge subsequently (The Brig Emily,
Olcott, 138) said:
"The rule of law is explicit that a vessel running with the wind free

must take the risk of avoiding another sailing in the wind, when the two
meet in opposite courses, if the free vessel has the opportunity and means,
if properly used, of so doing. Indeed, the usage for the vessel to hold
her course, and for the one sailing free to give way in such case, has be-
come a rule of law which imposes the losses and damage occasioned by
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its non.observance'Uplm, the vesselwhich disobeys the.rule, unlessIt
be clearly proved that h!lr misconductin no way contributedto the
injury." '.,

Seealso The}3lo68om" ld. 188; �T�h�~ 4rgu8, ld. 804:.
Bpt the proctorfor the respondentinvokes the benefit of

sailing rule 16, (Rev.St. ¤ 4;288,)and insists that the te$t.h
monyshowsthat�~�h�e twovesselsweremeetingendon,orneath;
endon, involving therisk of collision,andthatthehelmof �b�~�t�h

shouldhavebeenported,sothat eachmight passon theport
sideof theother. The Maria & Elizabeth,actingundertbis
rule,putherhelmharda-port,andall herwitnessesaUegethat
the damagearosefrom the Achorn holding hercourse,rather
thanportingher helm asreqllired.

When two of theserules thus come-in conflict, it is the
duty of the C"ourt, as far aspossible,to reconcilethem,or so
to interpret them that both shall stand. That canonly be
Clonein the presentcaseby making sailing rule 16 apply to
the meeting of two vessel$ where one is not free and the
othe;rnot close-hauled. By both porting their helms under
such circumst.anceseach would pass on the larboard side
of the �o�t�h�~�.�r�. 'But the seventeenthrule provides"that wheIl
two sail vesselsarecrossingso as to involverisk of collision,
then, if they havethe wind on different sides,the vesselwith
the wind on the port side shall keep out of the way of the
vesselon the starboardside." If the rule stoppedthere,the
blameof thecollision in thepresentcasewould fall uponthe
Achorn, which had the wind on her port side; but the rule
continues,"exceptin the casein which the vesselwith the
wind on the port side is close-hauledand the other vessel
free, in which casethe latter vessel shall keep out of the
way." The "latter vessel" here was the Maria & Eliza-
beth; andif shemustkeepout of the way, then theAchorn,
by the twenty.thirdrule, wasrequiredto keepher course.
It wasstronglycontendedat the hearing,by the proctorfor

the respondent,that the Achorn must have starboardedher
helm andbroughtthe injury on herself. If theevidencesus-
tained suchcontention,the decisionof the supremecourt in

.-.-------------------------------
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The NicholaB, 7 Wall. 657,would determinetb'iscase,�~�n�d the
libel mustbe dismissed. But thepositivetestimonyis to the
effect that the Achorn kept her course. Itwa'sonly aninfer-
encethat shechanged,becausethe witnesseswere unableto
accountfor her position'atthe time of the collision uponany
other hypothesis. But there is one undisputedfact in the
evidencewhich seemsof significancehere. Captain Hess
saysthat the Achorn wasstruckaboutmidships,in herstar-
board side, and that her main-mastgave way andfell over
on the Maria & Elizabeth.'If this be so, then either the
mastfell againstáthe wind, which is not probable, or the
wind was on the port side, and the Achorn was continuing
her north-easterlycoursewhen the vesselscamein contact.

After a considerationof the whole case,I think'theweight
of the testimonyplacesthe blame and responsibilityof the
collision upon the Maria & Elizabeth. Sailing free, she
ought to have kept out of the way. Some testimonywas
takenasto thevalue of the vesseland freight lost, but it was
not of sucha satisfactorycharacteras to enableme to act
intelligently without a reference. The casemust go to the
clerk, ascommissioner,to ascertainandreport thedamages;
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FIRST PRESBYT:ERUN SOCIEty OF GREE,N BAY anda.notherá
v. GOODRICH TRANSPORTATION Co.

(OirlJ'll,it.OO'Urt, E. D•.Wi,comin. May 12,1881.)

1. REMOVAL-AoT' 01' MAROH 3, 18'75,¤ 2, CLAUSE 2; .
Insuredptopertywasdestroyedby II. fire allegedto have�b�e�e�n�o�c�c�~�:�'

sionedby the negligenceof the.�d�e�f�~�n�d�a�n�t�. The insurancecovered
only partof thevalueof the �p�r�o�p�~�r�t�y�, and was paid by the inS!1rer
to the owner. Theownerof theproperty,who.wasa �c�i�t�i�~�e�n of Wisá
consin, and the insurancecompany,which waIf a citizen of New
York, joinedin an actioll""begunin.thestatecourt to recoverthe tdtal
lOBS. The defendantwas .11. citizen of Wisconsin,andattemptedto
remove the causeto the federal court. Held, that the casedid'not
involve a controversywhich,within' themeaningof thesecond,�c�1�a�\�i�~�e
of section2 of the removalactof 1875,waswholly between�c�i�t�i�i�E�i�~�s
of different states,andwhich couldbe fully deterlllmedasbetween
themwithout the presenceof the plaintiff, who wasa citizen of the
samestatewith thedefendanti and therefore that the casewasnot
removableunderthatact.

Motion to Remand.
Cameron,Loseyet Bunn, for motion.
Finches,Lynde et Miller, contra.
DYER, D. J. This is an actionbroughtto recoverdamages

for the lossof a church edifice and parsonage,belongingto
the plaintiff society, by a fire allegedto have been negli-
gently setby the defendantcompany'ssteamerOcontowhile
she was navigatingFox river at GreenBay. The plaintiff
insurancecompanywasan insurerof the property, and has
sincepaid the loss to the extentof the insurance,whichwas
$5,000,andto the extentof suchpaymenthas becomesub-
rogatedto the.rights of thesociety. Theentireloss is alleged
to hayeexceededthe amountof the insurancein the sum of
abont$4,400,and theplaintiffs join to recoverthe total loss.
The actionwas commencedin thestatecourt,andremovedto
this conrt nnderthe removalactof 1875,at the instanceof
the defendant. The plaintiffs move to l'emand,and this is
themotion now to be determined. The plaintiff societyand
the defendantcompanyare corporationswithin this state.
The plaintiff insurancecompanyis a corporationof the state

v.7,no.3-17


