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Parsons v. Denis and others.
(Circuit Court, E. D. Missouri. January 8, 1881.)

1. CONBTRUCTION OF STATUTE—MORTGAGE A DEED.
A mortgage is a deed within the meaning of the Mlssourx Statutes,
(Rev. Bt. § 699,) which provides that ¢ & husband and wife may con-
vey the real estate of the wife, and the wife may relinquish her dower
in the real estate of her husband, by their joint deed.” Therefore,
under said provision, a married woman may mortgage her separate
property when her hushand joins with her,

2. PracTICE—EQUITABLE DEFENCES IN ACTIONE AT Law,
Equitable defences are inadmissible in actions at law in United
States courts. State practice does not affect the rule. )

8. SaMe—SETTING UP COLLUSIVE TRANSFER,
The proper way to set up a collusive transfer, in fraud of jurisdic-
tion, is by plea in abatement, and not by answer.

Demurrer to Answer.

Henry A. Cunningham, for plaintiff,

Finkelnburg & Rassieur, for defendant.

Trear, D. J. This is an action of ejectment in the ordi-
nary form. To it several defences affirmatively afe inter-
posed. Toall of those special defences except one a demurrer
ig presented:

1. The first defence is substantially that a married woman
cannot mortgage her estate (her husband joining) to secure
the payments of his debts.

Reference is made to the Missouri Statutes on this sub-
ject, as changed from time to time, and to the precise mean-
ing of the term “deed,” it being contended that even if a
married woman could convey absolutely (her husband join-
ing) she could not mortgage. The distinction attempted to
be drawn from the doctrine of mortgages ig a subtle one; but,
in the opinion of the court, & morgtage is a deed, within the
meaning of the statute, and operative as such. Hence, the
demurrer as to said defence is well taken.

2. The second defence is as to the inadequacy of the price
at whieh the property was sold under foreclosure.

EBquitable defences, though admissible under the state
practice, are not admissible in United States courts.
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8. The third defence stated is that the same cause of action
pending is before the supreme court of Missouri, during the
pendency of which a transfer of the alleged title was made to
this plaintiff.

If the allegations were of a collusive transfer, in fraud of
jurisdiction, that question, it is contended, should be raised
in abatement. Even if that were the rule, strictly, the aver-
ment is not sufficient to raise the question. It is not averred
that there was a collusive transfer, or that the plaintiff was
not, at institution of this suit, the owner in fee,

The demurrer is sustained.

Unitep States v. Laserte County.

(Circudt Court, D. Kansus.

, 1881.)

1. Maxpamus—PusrLic OFFICER.

The only office of the writ of mandamus, when addressed to a pub-
lic oﬁicer, is to compel him to exercise such functions as the law con-
fers upon him, and such part of the mandate of the writ as enjoins
the performance of duties he has, under the law, no power to per-
form, is void.

2. SaME—BOARD oF CounTy CoMMIsSIONERE—LEVY AND COLLECTION
orF Taxus To BATISFY JUDGMENT.

The laws of Kansas, relative to the collection of taxes, require—
(1) That the taxes shall be levied by the board of county commission-
ers; (2) that the tax roll shall be prepared by the county clerk ; (3)
that the taxes shall be collected and paid over by the treasurer. A
writ of mandamus having issued commanding the board of county
commissioners * to levy and collect a sufficient tax to pay a judg-
ment against the county, and ¢ to cause the said moneys to be paid
overto’ X., the board levied the tax, but it was not collected and
paid over. Held:

(1) That section 6, ¢. 107, Laws of Kansas of 1876, did not empower
the board to collect the taxes therein referred to, except through the
usual agency of the officials of the county, as other taxes were col-
lected. !

(2) That the members of the board were not punishable for con-
tempt for failing to obey a writ commanding the performance of
duties which by law devolved on the county clerk and treasurer.

(8) That the county clerk and treasurer were not punishable for
contempt for failing to obey a writ which was not addressed to or



