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The motion to dismiss is overruled. If a plea of abatement
were interposed, embodying the statement of facts contained
in the motion to dismiss, a demurrer thereto would be sus-
tained.

Rurz and others v. Crry or St. Lous.
(Oircuit Court, E. D. Missouri. January 3,1881.)

1. RipARIAN RreHTS—LIMITS OF BTATE AUTHORITY.
The limit of the authority of states bordering on a navigable river
is to protect their own shores and harbors without interfering with
the opposite shores, or common rights of navigation.

2. BaME—NUIBANCE.

Where such @ state authorizes a structure, which, but for such
authorization, would be considered a nuisance, its own citizens must
accept the legal consequences, though not without the recovery of
damages; but it cannot pass a law to govern a state bordering on the
opposite shore, or its citizens, or the realty situated therein.

3. PRACTICE—DEMURRER.

The petition alleged that the plaintiff was the owner of real estate
in I1linois, opposite the city of 8t. Louis, and bordering on the Missis-
sippi river ; that said city had caused a dyke to be built on the Missouri
shore unlawfully, which dyke had caused plaintiff’s land to be washed
away. Held, that the defendant could not raise the question of the
lawfulness of the dyke under the Missouri statutes, by demurrer to
the petition, but should inform the court by answer, on trial, whether
the dyke interfered with the navigability of the river, and transcended
the power of the state.

4. SAME—LOCAL ACTIONS.
Held, further, that the old rule as to local actions was not applica-
ble to a suit of this nature.

Demurrer to Petition.
Baker & Fletcher, for plaintiff.
- Leverett Bell, for defendant.

Treat, D. J. This is an action at law for the recovery of
damages consequent upon the alleged injuries caused by de-
fendant. The plaintiff was owner of real estate in Illinois,
opposite the city of St. Louis. Said city built, it is averred,
on its shore, unlawfully, a dyke, whereby 40 acres of plaintiff’s
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land was washed away. A demurrer is interposed on two
grounds:

First, that the action is local; beng for damages to the realty of the
plaintiff in another jurisdiction.

This suit i8 brought in the United States eireuit court hei'e,
of which the defendant, a corporation, is an inhabitant, within

the meaning of the acts of congress pertaining thereto. Be-.

ing a municipal corporation it could not be an inhabitant of,
or found within the jurisdietion of, Illinois, or of the United
States eircuit court for said district; and hence, if the com-
mon-law rule as to local actions must prevail, the plaintiff is
remediless, practically, however great the wrong sustained,
because no legal service could be there had.

"It seems that the old rule as to local actions should not be

considered applicable to suits of this nature. Where there is.

a wrong there. must be a remedy. The injury in this case
was cavsed by defendant acting within another jurisdiction.

Second. Defendant contends that the dyke built by it was under author-
ity of Missouri statutes, and consequently was not unlawful, despite the
averments in plaintiff’s petition to the contrary.

Can such a proposition be raised by demurrer to the f)ﬁi’;i-'

tion? If the United States courts are bound to take notice
of public acts of every state, and the state of Missouri, by
statute, authorized the dyke to be erected, then it was a law-
ful structure, intraterritorially, if properly erected, and does
not fall within the rules concerning nuisances. T'ransporta-
tion Co. v. Chicago, 99 U. 8. 635; Weeks, Damnum Absque

Injuria, § 8; Radeliff v. Mayor, 4 Comst, 195; and various

other cases cited, especially Imler v. Springfield, 55 Mo. 125.

There are, however, other and graver considerations in-

volved, to which the attention of counsel was directed in
the course of the argument, with the request that they would

examine the same, and the authorities to which the court.

referred. In the absenceof any such aid, the court is asked
to pass upon a grave question concerning the rights of
riparian owners on opposite sides of the river to that where

dykes etc., are constructed, provided such a questmn can,s

in the prgsent state of the pleadings, be raised by de.
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murrer. Among the cases which serve to throw light on
this subject are Northwestern Packet Co. v. Atla, 2 Dillon, 479,
and 8. C. 21 Wall. 389. The substance of those decisions is
that a state, in the absence of congressional legislation, may
authorize the erection of structures on its own shore, and
that its citizens affected thereby cannot complain of the same
as a nuisance, with right of recovery for special damages
under such a rule; but those decisions do not go to the extent
that an individual acting under the supposed authority of
state legislation can obstruct the navigability of the Missis-
sippi river, which is a common highway. The limit of state
authority is to protect its own shores and harbors, without
interfering with the common rights of navigation. Where its
statute authorizes a structure, its own citizens must accept
the legal consequences, though not without recovery of dam-
ages; but Missouri cannot pass a law to govern Illinois, its
citizens, and their realty situate in Illinois. If, pursuant to
a Missouri statute, a dyke was erected destructive of property
in Illinois belonging to the citizens of the latter state, such
statute cannot be pleaded against them, for the Missouri
statute could not operate extraterritorially.

The question intended to be raised by demurrer cannot be
go raised. The court must be informed by answer, on trial,
whether the dyke interfered with the navigability ot the river,
and transcended the power of the state in the premises. It
is obvious that if, in the absence of congressional legisla-
tion, each state bordering on the Mississippi river may pre-
scribe what its citizens may do, destructive of the naviga-
bility of the river, and to the great damage of owners
occupying the opposite shore, then such a state statute would
have an extraterritorial effect-—a proposition not admissible.

In the light of the views thus presented, the demurrer must
be overruled, so that the parties may present to the court
the facts on which their respective rights are based.

Since the foregoing opinion was written, Judge McCrary
has passed on a question, not the same as that here presented,
but one which throws some light on the subject,—City of St.



OSBORNE ¥. COUNTY OOMMISSIONERS OF ADAMS 0. 441

Louis v. The Knapp-Stout Co.  If an answer is put in setting
out all the facts and private statutes, the court will have before
it all the legislation and facts to enable it to decide—(1)
Whether the city had lawfully authority to erect a dyke; (2)
if such authority existed, it erected the dyke as the law
required; (8) whether damages of the kind named are not
recoverabld, when, acting under a public statute, a private
individual or municipal corporation destroys the property of
others; (4) whether the riparian owner on one shore of the
Mississippi, whether a municipal corporation or otherwise,
can interfere with the navigability of the river, or, if not
doing so, can, for its own benefit, divert the channel to the
injury of the owner on the opposite shore, *

OsBORNE, Jr., v. Boarp oF County COMMISSIONERS OF ADAMS
' Counrty.

(Cireuit Court, D. Nebraska.

, 1881)

1. ErecrioN PRECINCT—NEBRASKA.

An election precinct has no corporate existence, and can neither

sue nor be sued under the laws of this state. '
2. MANDAMUS—JUDGMENT.

A mandamus cannot properly issue out of the federal courts until

after a claim in dispute has been reduced to judgment.
8. County—PRECINCT BONDS.

A suit can be maintained against a county to enforce the payment
of a bond voted by and issued for a precinct to aid in works of inter-
nal improvements, when such bonds are authorized by law.

4. PreciNct BoNDS—GRIST MLL—NEBRASEA.

There is no law in this state that authorizes the precincts to vote,
or the county commissioners to issue bonds for and on behalf of a
precinct, for the purpose of aiding in the erection and construction
of a steam grist-mill, and bonds issued therefor are simply void.

Demurrer to Petition. Suit on coupons detached from
precinct bonds issued to aid in fhe erection and construction
of a steam grist-mill.

A, H. Bowen, for plaintiff.

John M. Ragan, for defendant.




