
IN BllI YOUNG.

bankruptreceiving five sharesin orderthat he might be eli¥
.gible to the offioe of treasurerof the company. He became
the treasurer,and as such officer he receivedand disbursed
the moneysearned by the steamer,amounting in round
figures to $4,000,and leaving no surplusfor division after
the paymentof the runningexpensesandfor keepingher in
repair. He statesfurther that booksof accountof the reo
eeipts,andexpenditureswerekept; that after the lossof the
steamersuits were brought in New York againsttwo insurá
ancecompaniesfor the moneysdueupon polioiesof insur-
ance;that the booksweregiven to the lawyersin New York
who had the chargeof thesesuits, to be usedtherein,and
that exceptthe bookof theminutesof thecorporationhehad
neverseenthemsince.

The burdenof proof, that thebankruptdid not keepproper
booksof account,is uponthe opposingcreditors. I will not
stop to inquire whetherthe court ougb,t to refuse the �d�i�s�~

ehargeuponthe testimonyas it hasbeenleft by the parties,
becauseI am of the opinion that the bankrupt,sustaining
such a relation to the corporation,is not a merchantor .
tradesman,in the sensein which thes6wordsareusedin the
bankrupt act, and not being suoh he is not subject to the
penaltyof the section.

The disohargewill begranted.

In re YOUNG, Bankrupt.

(Di8fn'ict Oourt, D. NWJ JfIl'l8Jj. July I, 1881.)

1. REOElVER-8urr-OoNTEMPr.
A. wasappointedreceiverof theestateand eftectsof aD adjudged

bankrupt,and directed,by order of court, to take possessionand
retainthe custodyof certainpropertywhichB. had purchasedat an
allegedfraudulentsherift'sBIlle of thebankrupt'sproperty. A. took
possessionof certainpropertyof B. which neverWIlB thepropertyof
the bankrupt,and B. broughttwo suits in thl! state �c�o�u�r�t�,�~�o�t�i�.�e in
trespassagainstA. for actsdonein the seizureof his property,and
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still pending: and the other in replevin against C., the custodian of
the property for the receiver, to recover pOBllession, in which lJ.
appeared and pleaded, and judgment was obtained agn.inst him.
Upon proceedings to punish B. for contempt, held:
(1) That C. having submitted to the jurisdiction of the state tri-

bunal, it was too late to complain that the action in replevin was in
contempt of the authority of the court.
(2) That ,4. was sued in trespass not as receiver, but as anlndivid-

ual, for taking and retaining possession of certain goods not included
in the order of the court, and as such was a mere trespasser and not
entitled to the protection of the court.

In Bankruptoy. Motion to confirm report of register.
NIXON, D. J. On the fifth of June, 1877, upon the appli-

oation of oertain creditors of Eli W. Young, who had recently
been adjudged a banktupt,an order was made by the court
appointing Charles W. Rhodes, Esq., of Montclair, New Jer-
sey, a reoeiver of the estate and effects of the said Young,
and inc11)ding all the property whioh had been lately sold, or
olaimed to have been sold, under exeoution against Young in
favor of Joseph K. Manning, John N. Vorhees, and William
Grant and claimed to have been purohased at the sale by
said Grant, whioh goods were then situate or looated in a oer-
tain store-house or building lately ocoupied by the said
Young,at Glen Gardner, in the oounty of Hunterdon, and
directing the said receiver to take possession of the said prop-
erty and goods and hold the same in oustody, without the
power of sale or disposition, until the further order of the
court, and restraining and prohibiting the said Grant and all
other persons from interfering with or hindering the said
receiver in the execution of the order.
On the third day of October, 1877, the receiver filed a

petition in the courts setting forth that he took possession
of the property described in the foregoing order on the
twelfth of· June, 1877 j that he found one William Grant in
the oharge and custody of the same, who peaceably and
quietly surrendered to him the keys of the store in which the
goods and chattels were looated j but who claimed that a
portion of the goods in the said building was his own prop-
erty, and was not covered by the order of the court. The
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petition further stated that he employed one Andrew D.
Banghartto take care of the said property,and that while
Banghartwas holding the same,as his oustodian,the said
Grantcommencedan actionof replevinagainsthim, in one
of the courtsof the stateof New Jersey,to recovera portion
of the goods,andunderthe writ thereincausedto be seized
by the sheriff of the countyof Hunterdoncertain �e�n�u�m�e�r�~

ated articles; that the said Banghart,appearing to said
action,interposeda plea,w:hich wasoverruledand judgment
enteredagainst him; that, subsequently,the said Grant
commencedan action of trespassagainstthe petitionerin
oneof the state courts of New Jersey,for acts done in the
taking andseizure,which actionwas still pending.

The petitionerprayedthecourt to restrainall further pro-
ceedingsin said suit, to vacateand set aside the judgment
alreadyobtained,and for suchotherrelief aswasmeetand
proper. The court granteda rule that the said Grantshow
cause,on the twenty-thirdday of Octoberfollowing, why the
prayer of the petition should not be granted,and why he
should not be attachedfor contempt. On the returnof the
rule to show cause,Grant appearedand answeredthe peti-
tion, andon the sixth of November,1877, the court ordered
that the issuesraisedby the petition and answerbe referred
to the register,to take the proofs for both parties,and to
report the sameto the court, with his opinion thereon,with
all convenient speed. The testimony was taken by the
register,who reportedthat the respondentwasguilty of con-
tempt. '

The caseáisnow before me on a motion to confirm the
reportof theregister. Variousobjectionshavebeenmadeto
the confirmation,only one of which I havethoughtit neces-
sary to examine. The alleged contempt consistedin the
respondentsbringing two suitsin the statecourts,-onein
replevinagainst Banghart,the custodianof the goods,and
theother in trespassagainstRhodes,thereceiver. But these
actionswere not instituted to obtain the possessionof any
property describedin the order which appointed the reo
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c'eiver. The only property committed to the custodyand
control' of the receiverby the court was that formerly be-
longing to the bankrupt Young, and which Grant had pur.
chl1sedat an alleged fraudnlent sheriff's sale. The proofs

. clearly showthatwhenthe receivertook thesegoodsinto his
possessionhe also took othergoodswhich belongedto Grant,
and which wereneverthe propertyof the bankrupt. It was
.theselast-namedgoodsand chattelsthat Grantdemanded,
ahdwhen delivery to him wasrefused,broughtsuit for. His
honor, the late Judge Cadwallader,was then sitting here
during the temporaryabsenceof the judge of the district,
and the evidencerevealsthat an applicationwas made to
him to restrain the replevin suit in the state court. He
declinedto interfere,but intimatedthat thecustodian,Bang-
hart, might make his defenceto the suit in the statecourt.
Acting on this,suggestion,he appearedand pleaded,and
failed in his defence. After thus submittingto the jurisdic-
tion of the statetribunal, it is too late to complain that the
proceedingwas in contemptof the authorityof this court.

With regard to the action in trespassagainstRhodes,he
wasnot suedasreceiver,but as an individual, forátakingand
retainingpossessionof certaingoodsnot includedin theorder
of the court, andfor interferingwith which, if the allegation
were true, he was a meretrespasser. The principle is well
settledthat the court will not protecta receiverfor any acts
committedby him outside,of the performanceof the proper
andlegitimatedutiesof his receivership.

Without, therefore, examining the other grounds taken
againstconfirming the register'sreport, the foregoingseems
sufficient to authorizethecourt to refusea confirmation.
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INGERSOLL v. TURNERáand another.

(Oircuit Oourt, D. New J",.uy. June5, 1877.)
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1. PATEN'f No. 119,705-CuSPIPORil-ANTICIPATION-VALIDlTY.
Letters patent No. 119,705, granted October10; 1871, to E. A.

Heath, for improved metallic cuspidor, held, anticipated by letters
patentNo. 106,094,grantedAugust 2, 1870, to William H. Topham,
for improfled spittoons, andthereforeinvalid.

In Equity.
Whitney d; Betts, for complainant.
Oharles F. Blake, for defendants.
NIXON, D. J. This is a suit in equity to restrain the in-

fringement of letters patent No. 119,705, issuedto E. A.
Heathon the tenth day of October,1871,for a metallic cus-.
pidor. The bill of complaint prays for an injunction, ac-
count,andassessmentof damages. The answerdeniesthat
Heathwas the original and first inventorof the allegedim-
provementin cnspidorsdescribedand claimedin his letters
patent,but that he wasanticipatedby oneWilliam H. Top-
ham, to whom letters patentwere grantedon the secondof
August,1870. Theword "cuspidor" is derivedfrom thePor.
tugueseverb cuspo, to spit; cuspidor, a spitter. The English
cuspidoris a spittoonof a peculiarform.. Not much stress,
therefore,can be laid upon the fact that Tophamcallsáhis
patent"an improvementin spittoons,"and Heath calls his
"an improvement in cuspidors." The difference between
a spittoon and a cuspidoris one of form, and the form of
the cuspidor is not new. The characteristicand valuable
featureof both articles is their self-rightingquality, arising
from their weightedbottoms. The functionsof the weighted
bottom in eachare the same,andTopham'shasthe merit of
beingtheolder. It is in evidencethat hemadepapier mache
cuspidorswith weightedbottomsas early as Juneor July,
1871, anterior to the date of the patent to Heath. What,
then, has Heath done? He has improved a cuspidor by
increasingthe weight of the bottom,wherebyit is rendered


