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(Oircuit Court, W. D. Pen1J,8l1«Jania. May 3, 1881.)

1. PATENT No. 132,208-GRADUATED GLAss-WARE-ANTICIPATION-VALmITT-

INFRINGEMENT.
LetterspatentNo. 132,208;grantedOctober15, 1872,to JohnH. Hobbs,for

improvementin manufactureof �g�r�~�u�a�t�e�d glass-ware,held, "alid, andinfringed
bygraduatedglass-waremanufacturedunderletterspatentNo.217,050,granted
July 1, 1879, to Marx Block.

A glCUl8 measuregraduatedon its outer face,andametalliomeasuregraduated
,on its inner face,held, not to anticipatea gla88 measuregraduatedOL its in'ner
face. '

Complainant'sinvention,consistingof glass-warehavinga graduatedscale
on its innersurface,held, infringed by defendant'sconstruction,in which the
graduationextendsentirelyaroundthe innerfa.ce01 suchgla.ss-ware.

In Equity,
Geo. H. Christy, for complainants.
Wm. Henry Browne, for defendants.
AOHESON, D. J. On the fifteenth of October,1872, letters patent

No. 132,208,for an improvementin the manufactureof graduated
glass-ware,issuedto JohnH. Hobbs,who subsequentlyassignedthe
patentto the plaintffs, who sue for the infringement thereof. To
graduatethe cavity of a glassmold, and therebyproducearticles of
glass-waregraduatedon their outer faces, was practiced prior to
Hobbs'invention, and this is statedin his specification. But Hobbs
describesin his specificationan apparatusandmethodof producing
internally-graduated hollow glass-ware. The operationof pressingis
that ordinarily practiced,but his plungeris graduatedto anydesired
scale,and in this way is producedany desiredkind of open-topped
glass-ware,with a graduationon its inner faceexactly1lorresponding
to that used on the plunger. Hobbs' claim is in these words:
"Glass-waregraduatedon its inner face,substantiallyin themanner
set forth." In his original specification,filed with his petition for
letterspatent,Hobbsalsoclaimed: "A glass-moldplungergraduated
on its face, substantiallyas set forth." But this claim the office
rejected; and Hobbs, acquiescing in the decision, amendedhis
specificationand struck out that claim. The effect of this amend-
ment was to restrict the claim to the manufacturedproductor glass-
ware graduatedon its inner face, substantiallyin the mannerget
forth in the specification; but for all practical purposesthe letters
patent,asgranted,securedto Hobbsall the benefitsof his invention.

The defendantsinsist thatHobbs'patentis invalid for uncertainty.
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"The plunger,a," (saysthe specification,)"is madeof the form which is
desiredto begiven to the insideof the article to bemade,andof anysuitable
construction,with this addition,"that it is graduatedas at a', to any desired
scale,and from the lower end upward to any desireddistance. * * * If
the plungerbeaccuratelygraduatedthe work producedwill, in everycase,be
equallycon-ect,"etc. ' ,

It is objected that the specification does not disclose how an
�a�c�c�u�r�a�t�e�l�y�~�g�l�'�a�d�u�a�t�e�d plungeris to be made. But this is a mat.terso
obviousthat it was unnecessaryto add anythingto what the specifi-
cationstatesand the drawings exhibit. The specification,it seems
to us, concisely but very clearly explains Hobbs' apparatusand
method of producing internally-graduatedhollow glass-ware. But
the novelty of his invention is called in question; and the defend-
ants have put in evidence two earliers patents-oneto William
Hodgson,Jr., datedFebruary18, 1862; and oneto SamuelH. Sim-
mons, dated September18, 1861$, which it is claimed anticipates
Hobbs'invention. But by B;odgsoJ;l'sinvention the glass measures
haveexteriorgraduationscommunicatedfrom graduatingmarks on
the interior walls of the mold.

Timmons'patentshowsa cup attachedto the stopperor neckof a
bottle, with graduationmarks to indicate its ca.pacity,"the gradua-
tion beingin, the interior if the cup be of metal, or blown or cut on
its exteriorif the cup be of glass." He doesnot expresslystatehow
the interior graduationsare to be madein the caseof a metalliccup.
but thereis nothing in his specificationto indicate that they could
beJormedotherwisethan by turning eachgraduationby a separate
operation,-atedious proce.ssascomparedwith the great rapidity
with which glass-waremay,beinternallygraduatedby Hobbs'method.
It is quite evident, moreover, that a metallic cup is liable to the
objection-amost seriousone in the caseof powerful.medicines-
that the quantity of liquid in the cup cannot be accuratelydeter-
minedby looking down into the cup,whereasby holdingtheglassup
to the'light the quantity of liquid can be readily and accuratelydis-
cerned. Timmons' patentdoesnot show, or in the remotestdegree
suggest,internalgraduationsupon glass-ware.or any methodof pro-
ducingthe same. On the contrary,he declaresthat if the cup is of
glass, the graduation is to be blown or cut on its exterior face.
Ji'rom the uncontradictedevidenceit appearsthat Hobbs' invention
is a decidedimprovementupon the anteriormethodsby which arti-
cles of glass-warewere graduatedon their outer faces, in that it
securesaccuracyin the graduationsand perfect uniformity in the
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glass measures. It is shown th;tt where the graduations are on the
cavity of the glass mold the correctness of the work produced is
affected by unavoidable variations in the quantity of molten �g�l�a�~�s

put in the molds, for these variations affect the thickness of �t�h�~

articles of glass-ware through the bottom; but with Hobbs' appara-
tus and method the thickness of the article through the bottom
makes no difference, for if the plunger goes down deeper into the
mold the graduation made in the article will be correspondingly low
down, and vice �~�e�r�8�a�. We are of opinion that Hobbs' invention was.
not anticipated by either of the prior patents relied on, and that his
improvement is both new and useful.
Finally, the defendants deny that they are infringers. They

manufacture graduated glass-ware under and in accordance with let·
ters patent No. 217,050, dated Juiy1, 1879, granted to Marx Block,
one of the defendants, lLnd they rely upon the Block patent for their
justification. .
Block's patent relates to the manufacture of internally-graduated

glass-ware, and his improvement consists in a cup or other article of
glass-ware formed on the inside with graduations extending entirely
a.round the same, and also in the construction of a plunger for form.-
ing such graduated glass-ware. His plunger consists of a shaft,
oyer which, and resting upon the head, are placed one, two, or more
removable tapering rings, which are of gradually-increasing diame-
ters and adjustable to the desired Bcale, and so arranged that the
edges of the rings form shoulders or graduations around the inside
of the glass, the parts of the apparatus being held together by a fol-
lower, and a nut screwed on the shaft in the'manner desctibed ih.
the specification.
Block's first claim is as follows:
(1) "As a new article of manufacture, graduated glass-ware having the

graduations in the form of shoulders on the inside of the glass, and extending
entirely around the same, substantially as and for the purposes herein set
forth,"
He also claims the plunger; and the combination of the shaft,

tapering rings, nut, etc. In his specification, Block states that by
his invention-
"The outside of the glass is left smooth, and the graduations are on the inside
in the form of shoulders, extending entirely around the glass, so that the exact
quantity can easily be measured without liability of mistakes, as the slightest
variation caused by an inclination of the vessel on any side would be detected
at once on account of the circular rings or shoulders,"
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Specimensof internally-graduatedglass-waremanufacturedunder
the'Hobbs patent, and by the defendantsin accordancewith the
Block patent,have beensubmittedto the inspectionof the court as
exhibits in the case. The difference,betweenthesespecimensis that
in the former the graduation marksextendonly partly aroundthe
glasscup, while in the latter the graduationsextendentirely around
the cup. In all other respectsthe specimens,of the two manufac-
tures are substantiallyalike. In Hobbs' improvementthe desired
graduationsare in the first instancemadeupon'the faceof the plun-
ger, and therebycorrespondinggraduationsare made in the glass-
ware, while in the Block plunger the edgesof the rings form the
graduations;but the principle of the two plungersis identical, their
methodsof operationpractically alike, and the result substantially
the same. The extensionof the graduationsentirely around'the
glass may have its advantage;but if it were concededthat such
extensionis a patentableimprovementupon Hobbs' invention, still
this would not justify the defendantsin usinghis invention.

Upon the whole, we are of opinion that the infringement com-
plained of is established. Let a decreebe drawn in favor of the
plaintiffs.

HARRIMAN 'V. THE ROCKAWAY BEACH PIER Co.

(District Court, E. D. HMO York. July 20,1881.)

1. JURIBDlCTION-ATTACm.mNT-l:'lTIPULATION.
Wherepropertywasattacheduponprocessissuedin anaction in pel'lIOnam,

the defendantnot beingfound,andthe next day the secretaryof the corpora-
tion defendantappearedand offered to acceptservice,and a motion before
thecourt to vacatethe attachmentbeingdemed,the propertyseizedwasafter-
wardsreleasedupona stipulationfor its valuevoluntarilygivenby the defend-
ant, andthe actionwas thentried, held, that it wasnot opento the stipulators
to saythat the court had not,acquiredjurisdiction to entera decreeuponthe
stipulation; that the libellantswereentitledto a decreebecausethe marshal's
returnshoweda regularattachment,and the evidenceshowsthat it wasmade
before the appearanceof the defendant,and its offer to acceptservice was
made.

In Admiralty.
Benedict, Taft <t Benedict, for libellant.
Elihu Root, for respondents.
BENEDICT, D. J. This is an action in per80nam upon a charter-

party. There appearsto be no dispute in regard to the liability.


