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Buprem,e court seems to be the only rule attemrAing to guide tLe
court in fixing the amount of the hondo This rule provides for the
following conditions:
(1) Where the judgment or decree is for the recovery of money not other-

wise' seemed; (2) where the property in controversy necessarily foHows tllt'
event of the suit; (3) where the property is in the custody of the marshal
under process; (4) where the proceells, or a bond for the, value thereof, is·
in the control or cllstody of the court.

The bases under consideration come under none of these con-
ditions. The judgments sought to be Rtayed are not for money or
property, but to direct the performance of a minist.erial act, to-wit:
the levy of taxation, looking to the payment of a specific sum of
money. The defendants in the judgments are municipal officers,
having little or no pecuniary interest in the matter. They. have a
right to their writ of error, and for a supersedeas to require of thema
bond for the whole amount of the original judgment, including "first
damages for delay," and costs and interest on the appeal, would be a
great hardship,'which this court will not exact unless the law and duty
clearly require it. The object of the bond is to secure the defendant
in error against damages from delay, and costs in prosecuting the
writ. So, .under rule 29, when the property is supposed to be secure,.
as where it necessarily follows the event of the suit, or is in the
custody of the court, a bond is only to be required in an amount suf-
ficient to secure the sum recovered for the use and detention of the
property, and the costs of the suit and just damages for delay, and
costs and interest on the appeal. From the terms oUhe judgments
sought to be stayed it would seem that the amount of the judgments,
costs accrued, and interest to accrue, ale seMred by all the taxable
property in the city of New Orleans, and would no further
security.
This view, 1ll a similar case, appears to have been taken by Mr.

Justice Miller and Judge Treat, in the eighth circuit, eastern district,
of Missouri. See case of Fourth Nat. Bank v. F/\mklin County, 10
Cent. Law J. 193.
If this be the case, only the costs incurred in the prosecution of

the writ, and just damages for delay, need to be secured by the super-
sedeas bond. Indeed, so far as costs are concerned, the plaintiff in
error will have to pay for his record, and give other stipulation for
costs in the supreme court. See General Rules, No. 10. The gen-
eral damages for the delay in the payment of money is the interest
allowed bv law, and this seems to be for and secured with

v.8,no.3- 8



114 FEDERAL REPORTER.

the main judgment. Now, what are the special damages? Section
1010 of the Revised Statutes reads:
"'Vhere, upon a writ of error, judgment is affirmed in the supreme court or

·a circuit court, the court shall adjudge to the respondents in error just dam-
ages for his delay, and single or double costs, at its discretion."
Section 2 of rule 23 reads:
"In all cases where a writ of error shall delay the proceedings on the jUdg-

ment of the inferior court, and shall appear to have been sued out merely for
,dEliay, damages at the rate of 10 per cent., in addition to interest,.shall be
awarded upon the amount of the judgment."
It seems very doubtful to me if, under the above rule, any damages

may ])e awarded by the supreme court in any case where there is no
-direct appeal .from a money judgment. Under a similar rnle in the
state of Louisiana, (C. P. 907,) it has been always held that no dam-
:ages could be awarded except on moneyed judgments. 19 Ann.
Rep. 327; 13 Ann. Rep. 365..
No adjudicated cases under the federal rule have come under my

notice; and at all events, in these cases under consideration, if
·defendants in error are secured for costs and these possible special
damages, they are entirely secure, and 11ave no cause :to complain.
One hundred and fifty dollars will secure the costs-double costs, if
.adjudged. Ten per cent. on the amount of the original judgment
will secure all damages awarded for a frivolous appeal. Any bond
required for a larger amount would be an unnecessary hardship for
the city, and without benefit to the defendants in error, save in a way
scarcely legitimate,-that of deterring the city from seeking a higher
court. In addition to all this, counsel for the plaintiffs in error
admits that the supreme court may at once, 011 filing the record, pass
on the question and rectify what is here ordered amiss.
Let the bonds in the cases of mandamus against the city of New

Orleans, wherein the matter in dispute exceeds the sum of $5,000,
exclusive of costs, and wherein writs of error are applied for and a

asked,pe fixed at the sum of $150, plus 10 per cent. of
tlie amount of the judgment or judgments sought to be stayed.
Where no sltpersedeas is asked let the bond be in the sum of $150.
Some fourteen cases are covered by the above decision.



FIRST NAT. BANK OF NEW ORLEANS V. BOHNE. 115

FIRST NAT. BANK OF NEW ORLEANS V. BOHNE and others.
(Gircuit Court, E. D. Louisiana. July 9, 1881.)

1. HEms-REv. CIVIL CODE OF LOUISIANA, A)tT. 1013.
Provided none of tIle rights of the complainant are thereby affected, a court

of equity will not hold heirs to the liability, for the debts of the succession as
, if they themselves had contracted them, which they incur, under the provisions
of article 1013 of the Rev. Civil Code of Louisiana, by neglecting to take the
inventory therein required, particularly where a formal inventory of the suc-
cession has been made underjudicial authority.

2. STATE AND .IfEDEltAL COURTS-NATIONAL BANK-JURISDICTIQN.
Though a corporation, incorporated under the provisions of an act of con-

gress, may have adequate remedies in the state courts, it has a right to sue in
the United States courts, and is not compelled to seek the jurisdiction of the
state, .

3. RES AD.)"UOICA'U.
The plea of 1'esadjudieata cannot be successfully intcrposed hy the respond-

ents to a bill brought in a court of equity to enforce a judgment oblamed
against the same parties, when defending an action at law.

In Equity.
PARDEE, C. J. In 1872 the First National Bank sued A. Bohne,

a stockholder, for $2,000 and interest, the same being for 20 shares
of the stock. The suit was put at issue. On the thirteenth of
August, 1873, A. Bohne died, and in the course of the same month
his wife. Their successions were opened in the probate court. The
eldest son, George C. Bohne, obtained the dative tutorship of the two
minor chUdren, Francis and Bertha, took an inventory of the prop-

and administered the successions. In due course of law the
personal property was sold, and the debts paid. The tutor filed an
account in 1875, and the same after publication, waB duly homol-
ogated. By this account it appears that there were five heirs, to
whomwas distributed the property of the estate in equal proportions,
to-wit: the community pl'operty, one-fifth to each. Pending these
proceedings the plaintiffs in this suit, by scire facias, made George C.
Bohne, in his capacity as tutor of the minors. and George C. Bohne
as an heir, parties to the suit' pending in the United States court.
The was subsequently fix:ed for trial, and on February 28, 1876,
judgment was rendered against George C. Bol},ne, tutor of the minors
Fral)pis T. and Bertha A. Bohne, for the amount claimed, $2,000
and interest, in due course of admipistration, From the
date. of said jUdgment to the pre.,ent time plaintiff has taken no
action under said decree.. .
Jt is- llrope:r. to mention that there belonged to of


