
IN RE PITTS. taBS

quently to the rulings in this case, 7by acquittal, and 11 were �d�i�~�m�i�s�s�e�d�b�y
the district attorney.
The ruling made at the trial of, this case, on the authority ,of theNew Yorlt

cases, permitting the defendant t? testify as to his �,�~�w�n intention in taking �t�l�l�~

goods, receives confirmation in the case of G-reerv. W/J,itjield,4Lea. �(�'�l�.�'�e�n�n�~�) 85,
appearing since the trial. " ' ' "

�'�~ ... ,

In re P.I'J;TS, Bankrupt.
DZ'Btriet Court; 8. D. New York. June 24,1881,)

L BANKRUPTCY - bmmECT TRANSFERS -REv. ST. § 5110, SUBD. 9 - RIllV. ST.•
5129-DIBCHARGE. -
Upon his own petition, P. was adjudged a bankrupt. The specifications in

opposition to his discharge state, in substance, that, within six months previ-
ous to the filing of his petition, he suffered a judgment to be obtained against
him by default, in favor of his brother, upon a pretended claim for borrowed
�m�o�~�e�y�; that upon execution on this judgment all of the bankrupt's property
was sold and the·proceeds applied on this judgment; that ,the bankrupt was
not indebted to his brother in any sum whatever; and that the judgment and
execution were fraudulent and collusive, and for the �p�u�r�p�o�s�~ of preventing the
property seized from coming to the hands of the assignee and being distributed
among his creditors. Held: ,
(1) The case falls under subdivision 9 of section 5110 of the Hevised Statutes,

as an "indirect" transfer, made in contemplation of bankruptcy, to prevent the
property from coming into the hands of the assignee.
(2) The bankrupt is entitled to no shorter period of limitation than the six

months prescribed by section 5129 of the Hevised Statutes in analogous cases,
2, REv. ST. § 5110, BUBD. 9, CONSTRUED.

By the words" indirect" transfer, the framers of the statute intended to in-
clude every device of the bankrupt by which the same purpose and effect are
. accomplished as by a direct �t�r�a�n�s�f�e�~�. ,

In Bankruptcy. Demurrer to specifications .in opposition to bank-
rupt's discharge.

Om'roll Whittaker,for bankrupt.
Wm. H. Sloan,for creditors.
BROWN, D. J. Proceedings in bankruptcy were commenced in this

case upon the bankrupt's own. petition, filed July 27, 1878, and the
adjudication was made on the 29th of that month. Thespecifica-
tions in opposition to his discharge state, in substance, that on
January 30, 1878, (one copy, by a clerical mistake, says 1876,) i.e.,
within six months of the commencement of the proceedings, the
bankrupt suffered a judgment to be obtained against him by default,
in the supreme court of this state, iu favor of his brother Henry, for
$6,24tl.77, upon a pretended olaim for borrowed money; that upon
execution on this judgment all the bankrupt's property, consisting
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mainly of goods sold to him by t,he objecting creditors upon a long
credit in the winter of 1878, were sold, and the proceeds,$5,074.77,
applied on said judgment; that the bankrupt was not indebted to
his 'brotherHenryin any sum whatever; and that the judgmentand
executionwere fraudulent and collusive, and for the purposeof pre-
ventingthe propertyseizedfrom coming to the handsof the assignee
and beingdistributedamonghis creditors.

In behalfof the bankruptit is claimed that such a transaotionis
within subdivision 3 of seotion 5110, and therefore subject to the
four months'limitation therein prescribed. The partioular time of
the seizure on execution is not stated in the speoifioations,and
though it sufficiently appearsthat it must have been within six
monthsof the adjudication,it is not statedto havebeen withinfour
months; and I assumethat itwas not. If the objeotorsintendedto
rely on subdivision.3, they were bound to state the seizureto have
beenwithin the time limited by that'subdivision. Not having done
so, the speoifioationscannotbe sustainedundersubdivision3.

For the oreditors,however,it is claimed that the casefalls under
subdivision9 of section5110,as an "indirect" transfer,madein con-
templationof bankruptcy,for the purposeof preventingthe property
from coming into the handsof the assignee. I havenot beenre-
ferred to any casedecidingthe precisepoint herepresented.

Whateverthe actualfaots may be, the statementsin the specifica-
tions must, for the purposesof this hearing,be takenas true. The
facts statedconstituteof themselvesan act of bankruptcy,and show
a collusive judgment and executionsale upon a fictitious claim, for
the purposeof preventingthe propertyfrom comingto the handsof
the assignee.

In the Shick Case, 2 Ben. 5, this court held that a similar fictitious
judgmentand saleon execntion"were in substanceandeffect,within
the provisionsof section39, (section5021.) a �t�r�a�n�~�f�e�r of theproperty
of the debtor,madeby him." And this was held althoughsection39
did not expresslyembraceindirect transfers. Subdivision9 of sec-
tion 5110 expresslyincludes "indirect" as well as direct transfers;
and I cannotdoubt that, by the useof that word, it was intendedto
include every deviceof the bankruptby which the samepurposeand
effect are accomplishedas by a direct transfer.

It is scarcelycrediblethat in declaringthe effect of seizuresupon
executionprocuredby the bankrup't,as in subdivision3, the statute
could have intendedto refer to fraudnlentand fictitious judgments
and executions,which, as respectsereditors,havenoneof the merits
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or attributesof bonafide executions,but aremerelya collusivedevice
for the fraudulent transfer of the debtor's property. The selztires
referredto by thatsubdivisionare, in my opinion, seizuresupon bona
fide judgmentsand executions,which necessarilyimply 8, bona'.ftde
creditor, who would by such seizure'obtaina preferencein the pay-
mentof a bonafide debt. A penaltyfor giving a' preferencetoa legal
debt throughs,seizureon execution'isall that was intendedby that
subdivision. But whereth-ereis still deeperfraud, andthe'judgniellt
andeX'6cutionarecolorableonly, andaremerelya meansof effehting
a fraudulenttransferof the debtor'sproperty,the casemust,:r thin'k,
be dealtwith undersubdivision9, accordingto its intrinsic character,
asanindirecttransferof property,andnot accordingto its mereform
asan ordinaryseizureon execution.

This view is confirmed �p�y�~�e�c�t�i�o�n 5128 and section5129, which
designatethe casesin which aetsofthe bankruptarevoid asagainst
tile assignee,andthedifferentpenodsof limitation for thetwo classes
of casestherereferredto. Section5128,which,like subdivisionII of
section5110,embracesseizuresuponexecutionandthej&Ur'months'
limitation, is expresslyrestricted'to �,�c�a�s�e�~�'�W�h�e�r�e a �p�r�k�J�e�r�e�~�c�~�' �~�~ in-
tendedto "a creditor or personhaving a claim." But by section
5129,in casesof other transfers,which do not haveeventhepa,rtial
merit of preferring a creditor,but aredesignedto prevent the' debtá
or's propertyfrom going eitherto eteditor or assignee,the period of
limitation is extendedto six months.. The fair inferencei$ that sec-
tion 5128, and subdivision3 of section"5UO,in imposing the 's'ame
period of limitation, intend to refer to seizureson executionof It

similar character,viz.: uponbona fide executionsonly, intended to
preferbona'fide claims. Hubbardv. The Allain Works, 'T Blatcht'284.

SuchIt transactionas is chargedin thesespecificationswould. not
fall under section 5128,becausenot done "with a view to give a
preferenceto any creditor." That was not the intention of this
transaction,nor was there any bona fide debt or bona fide creditor.
The casewould plainly fall undersection5129,accordingto its'real
and substantialcharacteralid intent, as a fraudulent transfer and
diversion of the debtor's property. Hubbard v. Allain, 'T Blatchf.
284. Subdivision9 of section5110,in regardto suchtransfers;uses
the samelanguageassection5129; and if the transaction,asrespeds
the rights of the assignee,falls within section 5129,andwithin the
limitation of six months there specified,consistencyin construction
requiresthat it shouldalso be held to fall within the samelanguage
of subdivision9 of section5110,as respectsthe rights of the bank-
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rupt; �a�n�d�H�~�a�t at leasGno shorterterm of limitation shouldhy con-
structionbeiplacecJupon thatsubdivision. It would beamanomalous
result if a fraudulenttransferw;e:re �,�h�~�l�d voidablehythe assigneefor
six months-prior to, �t�4�~�h�a�n�k�r�u�p�t�c�y�, �~�h�i�l�e�t�h�e bankruptwho commit-
ted the;frl\ud !should;standacquittedandobtainhis dischargeunder
any shorterperiodQf �i�~�i�m�i�t�a�t�i�o�;�n�. ;'

My conclusionis that the �c�a�2�~�,�(�i�s governedby flubdivision 9, and
by no sho.rterlimit/lotionthanjhe,six �m�,�o�n�~ prescribedby section
5l29inana.logouscases,anClthlJ,Uhedemurrerbe overruledand the
casereferred,back to the register to take proofs upon the specifioa-
tions.

e.: , : �,�~

lIi:te �B�l�~�S�E�'�r�T and another.
I\.i '

�i�<�J�)�i�&�t�r�i�~ pou'rt, J). Maine. May, 1881.)

L B.umnil"rbtl.....Bu'V¢HBR. " , '
�T�h�e�,�l�l�~�~�l�1�p�t�s�,�o�~ their �e�.�x�a�m�i�n�~�t�i�o�n�, testified that �~�h�f�l�y�h�a�d Qeen engaged

in �b�,�u�r�i�n�g�~�I�J�,�d selling�m�l�.�~�t�I�e�, butcherll%and farming some,,and that the firm
�b�i�l�s�h�i�e�8�~ 'amountedto fr'om $2,o,odto$3,000,or thereabouts;per year. Held,

" that �t�h�e�i�~�l�}�t�t�~�i�n�e�s�s Vilai'tllat o(b'titohers. -
2.,iSiQ.....ri:IhADESí rAN. �~ , ;)' ,

: �w�:�~�h�i�n�~�h�,�e bankruptact a butchllrisatradesmalj.,
'lJ. SAliE--BQ9]{S, �O�F�A�C�C�O�U�N�T�-�D�.�r�s�C�J�I�.�\�f�~�\ OF THE BANKRUPT.,

Whex:e �t�p�.�e�b�a�u�~�l�"�\�l�P�t�s ll,re tliadeSII\enan4keepno booksof accounts,they are
not'entitledto Ii d\scbarkeundertlie'bankruptlaw. '

.) . , , .' , . f',' ..

4. �S�A�M�E�-�:�-�~�V�I�D�E�N�C�E�: . . .
Where the statements'mad'ebY'8uch bankrupt8,at It hearing before the

court.,\"4ry greatly from' their furmer ones,made.before the register,in that
they.are�.�m�u�c�h�l�I�)�.�o�r�~ w.'Vorable �.�~ themselves,held, in view of a changethe
<jOl1rse of their'casewas �t�a�k�i�~�g mea'nwhile,their original statementsmust be

, taken'to be the mO're"trustworthy.,
'I,

In ]3ankruptcy.
Henry L.M,itchell. f9r .gankrupt.

. �,�l�i�I�,�a�r�p�~�y D.lladlock. for �c�l�;�~�d�i�t�o�r�s�.
�~�o�x�,�D�. ,J.Thedischargeof thesebankruptsis opposedon .the

�g�r�o�U�l�~�d that they, �~�e�i�n�g tradesmel:)Jdid not keepprope;rbook,sof a,c-
count. Thesebankruptsare brotqers,who, for ,nearly2.0 yearsprior
to their petition in �b�a�n�k�~�u�p�t�c�y�,�- residedon :a farm in Verona,in this
district. They had/separate�~�.�a�m�i�l�i�e�s�. but Qarried on the farm to-
gether,andwerealsoengagedin the businessof buying,selling, ltnd
slaughteringcattle and.others,tock. No accountswere kept of their
receiptsor expenditures..Each;usedfrom the farm produce.andfrom


