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TAYLOR t7. THE PHILADELPHIA & READING R. CO.-

(Circuit Court, E. D. PennslllfJania. October 14, 1881.)

L RAILROAD-RECEIVERB-AUTHORITY TO CREATE CAR TRUST-WHEN REFUSED.
Where the net earnings of a road, which is in the hands of receivers, are am·

ply sufficient to pay for a necessary purchase of additional rolling stock, the
court will not authorize the receivers to raise money for the same by the crea-
tion of a car trust, in order to allow of the application of the income to the
bondholders.

2. SAME-POWER OF THE COURT.
Whether the granting of authority to create such a trust falls within the

proper scope of the court's authority, qUQlre.
S. SAME-OBJECT OF RECEIVERSHIP.

The court's custody of railroad property, which has been placed in the
hands of receivers, is only for the temporary preservation of the property dur-
ing foreclosure proceedings, and the road should pass with as little delay as is
reasonably practicable into the possession of owners who will best be able to
determine how it should be managed.

Petition by the receivers of the Philadelphia & Reading Railroad Company,
setting forth that the rolling stock which passed into their possession at the
time of their appointment was not sufficient to transact the increased busi.
ness of the road, and that they had caused to be constructed, in the shops of
the company and at the shops of other parties, a number of cars and locomo-
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tives, and had given orders for the construction of an additional number, and
that they would probably find it necessary to order the construction of a still
further number; that, in their jUdgment, it was not fair or advantageous to
the creditors of the company to pay so large an amount as would be required
for this increased equipment from the current earnings, thereby depriving
bondholders and other creditors" of that income which is the natural source
for the payment of interest on their debt;" that petitioners believed it to be
for the best interests of the trusts cpr:p.J;llitted to them that funds to pay for
said equipment already constrncted:'and Ordered should be provided by a car
trust of at least $1,000,000, according to the plan set forth in a certain agree-
ment and lease annexed to the petition. Petitioners prayed for leave to exe-
cute said agreement'and' lease, and carry into effect said plan. The agreement
annexed to the petition provided for a conveyance to a trustee of the rolling
stock constructed or ordered, in trust, to issue 1,000 car-trust certificates,
secured thereon, and redeemable at periods of from one to ten years, and to
apply the money received therefrom to the payment of the cost of said equip-
ment. By the lease annexed tq. the petition the trustee was to lease this
ing stock receivers at a rental therein provided for.' The petition was
referred to one of the special masters in the cause, (George M. Dallas, Esq.,)
who, after hearing evidence, reported that he believed the agreement and lease
to be a proper and wise means for procuring the needed rolling stock, and
recommended that the prayer of the petition be granted.

SamuelDicksonand RichardL. Ashhurst,for petitioners.
John G. Bullitt appeared for the railroad company and for certain

stock and bondholders, but did not oppose the petition.
BUTLER, D. J., (orally.) This is in effect an application on the part

of the receivers to borrow money upon rolling stock (cars and engines)
manufactured at the company's shops and elsewhere, and in process
of manufacture, for the receivers. In terms, it is for the creation of
a car trust, but in effect, it is for authority to make a loan, as stated.
Two questions arise in considering the application: First, is the

matter contemplated within the scope of the court's duty and authority,
as custodian of the road and other property of the company? Second,
if it is, would it be wise to grant the application? As respects the first
question, it must be borne in mind that the custody of the court is
temporary, to preserve the property so long only as may afford rea-
sonable time to the plaintiffs to prosecute their proceeding to a close,
in case the company shall fail to make satisfactory arrangements to
relieve itself. Whether the order asked for by the receivers or the
allowance of it, falls within the proper scope of the court's author-
ity, under the circumstance, is certainly open to doubt. I will not,
however, enlarge upon this subject, for if it was not so open to doubt"
I am satisfied it would not be wise to make the order.
The petitioners admit, and the testimony proves, that the net earn-
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ings of the roadare amply sufficient to makethe purchaserequired.;
and,if necessary,theseearningsshould be so applied. The ground
uponwhich the petitionersdesire to borrow, insteadof using such
moneys, is that thesemoneysmay be applied to payment of the
bondedcreditorsof the company,in dischargeof interest. Thecourt
esteemsit wiser to allow suchinterestto go unpaid ratherthandis-
chargeit by meansof borrowingmoney,which may tend to mislead
creditorsandothers,respectingthe actual conditionof the roadand
its earnings. It must be borne in mind that the court'scustodyof
this propertyis not likely to continuevery much longer. The fore-
closureproceedinghasbeenrunningfor eighteenmonths,andshould
reachits terminationwithout unnecessarydelay. The court expects
it to do so. The interestsof all partiesinvolved requirethat the road
and other propertyshall passinto the custodyand managementof
ownerswithout prolongeddelay.

The modern practice,prevailing to some extent, of transferring
corporatepropertyto the custodyof the courts, to be thus held and
managedfor an indefinite period of years,to suit the convenience
of parties, (wherebygeneral creditors are kept at bay,) I regard
as a. mischievousinnovation. I have no doubt the petitionersare
fully satisfiedof the wisdom of the proceedingwhich they suggest,
and that they areactuatedby a. sinceredesire to promote the best
interestsof the road; and they have in this the approval of the
presentboardof managers. We do not, however,agreewith them,
andmustbe governedrespectingit by our own j.udgment. The peti-
tion is thereforedisallowed.

McKENNAN, C. J., (oraUy.) I concurin what JudgeButler hassaid.
The object of the proceedingwherebythe propertyof the company
was placedin chargeof the court, and the characterof the court's
authority respectingit, we have heretoforehad occasionto explain
very fully. We hold the, property of the railroad companyto pre-
serveit,-to keep it in its presentcondition while the proceedings
underthebill of foreclosurearebeingprosecutedto their
I entertainconsiderabledoubt of the authorityof the court to make
the orderaskedfor, and this of itself is sufficient for me; but I agree
with JudgeBntler in all he has said respectingthe inexpediencyof
making the order,evenif we hadauthority so to do. The property
shouldpass,with aslittle delayasis reasonablypracticable,into the
possessionand control of ownerswho will best be able to determine
howit shouldbe managed,andwhat measuresrelatingto it are most
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likely to promote their interests. To the extent that the earnings of
the road are required to keep it up, in stock and equipments, and to
preserve the property, the receivers have authority so to apply such
earnings; but to borrow money to enable them to continue to pay
interest to bondholders I consider unwise.
Petition disallowed.

COOK, Assignee, v. HILLIARD and others.
(Circuit Court, N. D.lllinois. October 17, 1881.)

1. MORTGAGES-FoRECLOSURE.
Where the single defencll to a bill, brought to foreclose a trust deed with con-

dition broken, is an alleged sale by the trustee of a portion of the mortgaged
property at public auction, a decree of foreclosure will be allowed, in the ab-
sence of any memorandum in writing of the sale, and where the testimony on
the point of the acceptance of the bid by the auctioneer is conflicting.

SAME-SAME-PARTIEB.
The alleged purchaser is not a necessary party to the foreclosure proceed.

ings.

H. D. Beam and John Gibbons, for complainant.
Goudy, Chandler cf; Skinner, for defendants.
BLODGETT, D. J., (orally.) This is a bill for foreclosing a trust

deed given by Mr. and Mrs. Hilliard, on the nineteenth day of No-
vember, 1873, to H. F. Vallette,trustee, on lots 48, 49, 50, 51, 52,
53, 54, and 55, Hilliard and Dobbins' Addition to Washington
Heights, in this county, to secure the payment of $10,000, paya-
ble to the Protection Life Insurance Company in five years from date,
with 7 per cent. interest. It is admitted that the insurance company
has been adjudicated bankrupt, and that the note has come into the
hands of complainant as assignee of the insurance company.
The only point made by the defendant is disclosed in the answer

of Mrs. Hilliard, who avers that Mr. Vallette, the trustee, advertised
the property in question to be sold at public auction by him, under
the powers of sale contained in the trust deed, on the twenty-sixth of
March, 1879, and that in pursuance of such advertisement he pro-
ceeded to make such sale by offering lot 48, and that the sum of
$650 was thereupon bid for said lot by and in behalf of Charles
'B. Wright, and the same was struck off and sold to him, and that
after this lot was so struck off to Wright the amount of his bid was
duly tendered to the trustee, and a deed demanded, but that the trus-
tee declined to receive the money and to make the deed.


