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(Oi1'ouit Oourt, E. D. Mi88ouri. October3,1881.)

1. CONTRACT OF SALE CoNSTRUED-LExLoCI CONTRACTus-EvmjllNCE,INADMIS-
SIBILITY OF PAROL, TO ADD TO A WRITTEN CONTRACT-BuRDEN OF PROOF
-EXPERT TESTIMONy-MEASURE OF DAMAGES.

Wherea contractof salewasenteredinto in St. Louis, wherebythe vendors
agreedto ship thevendee500 tonsof " No. 1 t:lhott'sScotchpig-iron "" "" ""
from Glasgow,assoonaspossible,"anddeliverit to him in bond at New Or-
leans,for $26 per ton; and theyshippedthatamountof iron from Leith, and
tenderedit to thevendee,who refusedto acceptit, andthevendorsthereupon
had it sold by a broker for all it would bring, and sued thevendeefor dam.
ages,-held,

(1) That theburdenof proof was uponthe tendorsto showthat they had
fully compliedwith the termsof thecontracton their part.

(2) That thefact that the iron was shippedfrom Leith insteadof Glasgow
wasimmaterial.

(3) That it wasnecessaryfor thevendorsto showa compliancewith thecon.
tract asto time of shipment,but that"shipment .. "" "" as soonaspossi.
ble" meantassoonaspossibleby any ordinarymodeof transportation.

(4) That.parolevidencewasinadmissibleto showthat,by thecustomof mer-
chants,shipmentshould be by sail, unlessit is specifiedthat it shall be bJ
.steam.

(5) Thatthe term"No.1 Shott'sScotchpig-iron," asusedin said contract,
should beunderstoodashaving themeaningusually given it by personsen.
gagedin the iron tradein St. Louis.
¥ (6) That evidencewas inadmissibleto showwhat, in the opinion of mer.
chantsandbusinessmenin Glasgow,the contractmeans.

(7) That the vendorscould not recoverunlessthey proveda tenderof iron
of the quality calledfor by the contract.

(8) That the only personswho werecompetentto testify asexpertsconcern-
ing the quality of the iron werethosewho had givcn the subjectof manufac-

andtestingiron specialattention,andhadexperiencein theart,andhaq
examinedthe iron in question.

(9) Thatevidenceof the mannerin which " No. 1 Shott'sScotchpig-iron"
is examinedandmarkedat thefoundry, was inadmissiblefor the purposeof
showingthe quality of the iron tendered.
(10) That in casethe vendorsshoweda complianceon their partwith the

termsof the contract,and a refusalon the part of thevendeeto acceptthe
iron, the measureof damageswould be the differencebetweenthe contract
price, togetherwith interestthereonfrom the dateof the tender,andtheprice
for which the iron was sold, less the ordinary and usual commission paid
brokersfor negotiatingsuchsales.

MCCRARY, C. J., in ruling uponobjectionsto portionsof depositions
oJeredin evidenceby the plaintiffs, said:

I haveconsideredthe objectionsto certain portionsof the deposi-
tions of 'Yitnessesswornonábehalfof plaintiffs, and my conclusions
may be statedgenerallyasfollows
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1. As to shipment "from Glasgow." This is not a condition pre-
cedent. If in anywise material it would be an independent c()venant,
not going to the whole consideration, and for a breach of which an
action for damages would lie. But, in my judgment, it is not mate-
rial. The purpose for which def\lndant made the contract was to
secure, as soon as possible, a given quantity of a given quality of
iron.
Whether the vessel earrying it should depart from Glasgow or

Leith was immaterial. ,
2. Shipment "as soon as possible" is a natural and important

provision of the contract. It required shipment as soon as possible
by any of the ordinarymog.es of Parol testim0ny is
not admissible to- vary the language so that it may read "as soon as
possible by sail."
Proof of a custom of merchants to ship by sail, unless specifically

directed to ship by steam, is not admissible, nor can the plaintiffs be
permitted to show by parol what, in the opinion of merchants and
business men In Glasgow, the contract means.
3. The quality of the iron cannot be shown by proof of a custom of

the foundry as to examining and marking.
It must be shown by the testimony 'of competent judges who have

examined it. To be competent to testify as an expert upon this
ject a witness must show that he is skilled in the business of manu-
facturing iron.
A clerk or book-keeper, although he may have been long employed

in an iron foundry, and may have seen the business conducted, is not
competent to testify as an expert unless he shows by his testimony
that he has given the, subject of examining and testing iron special
attention and study, and has had experience in that art.

If it appears that he relies upon the decision of others, or upon the
marks on the iron, he is not an expert. Accordingly, the testimony
, of Lindsey, in so far as he gives his opinion I1sto the quality of the
iron, or testifies as to the customary mode of determining the quality,
is excluded.
In accordance with these conclusions I have passed upon the sev-

eral objections to testimony, and have marked them "sustained" or
"overruled."
MCCSAR1';, C. J., subsequently charged the jury as follows:
Gentlemen of the jury: The counsel, in order to bring this case to

a conclusion to-day, have consented that it may be submitted to you
without oral argument on the charge which the court shall give you.
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Plaintiffs sue the defendant upon a written contract, and allege
lihat the defendant has failed to comply with his obligations as
expressed in that contract. The contract is very brief, and is in the
, following words:

"SALE MEMORA..1IIDUM.
"ST. LOUIS, February 20, 1880.

"Thomas J. Pope & Brother, New York: Have sold for your account to
Mr. O. B. Filley, in St. Louis, 500 tons No.1 Shott's Scotch pig-iron, at $26
per ton, cash, in bond at New Orleans; Shipment from Glasgow as soon as
possible; delivery and sale SUbject to ocean risks.

"Yours, truly, MILLARD & COMBS."

This is the contract. The allegation of the plaintiffs here is that,
in pursuance of that contract, they caused to be shipped the iron
. mentioned in that contract, of the quality described, and within the
time required, which iron was, they allege, delivered in New Orleans
in bond, in accordance with the agreement, a.nd tendered to the
defendants, who refused to take it.
There is no dispute about some of the questions which are involved

in this case. The execution of this contract is admitted. The ship-
ment of 500 tons of iron from Leith to New Orleans is admitted.
The tender of this iron to the defendant is admitted, and his refusal
to accept is admitted.
The principal controversy arises upon the question whether plain-

tiffs themselves have fully complied with the terms of their agree-
ment, and that is the question for you to determine upon the facts in
the case, in accordance with the law as the court will give it to you.
I say to you, however, as preliminary to that, that if it appears from
the proof, to your satisfaction, that plaintiffs did comply with the
contract on their part, and that the defendant refused to take the
iron after the plaintiffs had so complied, then it was the privilege
and the right of the plaintiffs to sell the iron in the market for the
best price it would bring, and to charge the defendant with the differ-
ence between what it brought in the market and the price which he
was to pay for it.
I believe there is no dispute, either, as to the price the iron brought.

It was sold, I think, according to the testimony, at $15 per ton. The
price named in this contract was $26 per ton; so if you find that the
plaintiffs did comply with their part of this agreement, in all· its
material provisions, and tha.t-, notwithstanding that compliance,
defendant failed to accept the iron when it was tendered to him;
your verdict would be for the plaintiffs, and the amount olyour verdict
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would be the differencebetweenthe price at which theiron wassold,
to-wit, $15 per ton, and the contract price, $26 per ton; also, in
addition to that, the reasonableexpensesof the resale,which would
be the ordinary and usualcommissionof the broker, not necessarily
the sumthat was agreedon betweenthe broker and theseplaintiffs,
becausethat would not bind the defendant,but the ordinary and
usualcommissionwould be all that could be recovered.
Mr. Hitchcock. Thereis no disputeaboutthat; I will say 2t per

cent.
Judge McCrary. Which would be,accordingto the testimonyhere,

2t per cent. on the amountof the sale; so your inquiry here,gentle-
men, must be simply into.the questionof whether these plaintiffs
compliedwith the contractupon which this suit is brought.

Oneof the provisions of the contract is that the iron was to be
shippedfrom Glasgow,and 1 instruct you, as a matterof law, that
that is not a materialprovisionof the contractso far as this contro-
versy is concerned. The purposeof the contractwas the sale,by the
plaintiff to the defendant,áofa certainquality of iron, to be delivered
in a certaintime, at a certainplace,and the fact that it was shipped
from Leith insteadof Glasgowis not material to the rights of the
parties in this Caseif the other provisionsof the contract were all
compliedwith; so that thatprovision of the contract needgive you
no trouble. !tis agreedhere, andnot questioned,that the iron was
shippedfrom Leith insteadof Glasgow.

. Anotherprovision(,)f thecontractis thatthe iron shouldbeshipped
as soonas possible,and upon this therehasbeen somecontroversy,
andit will be for you to decidewhether,underthe evidence,the iron
was shippedby the partiesin Scotland,who actedon behalf ofthese
plaintiffs, as soonaspossibleafter the orderwas received.

The meaningof that clauseof the contract is that theseparties
weI'e to useall reasonablediligenceto ship as soonas possible. The
time in such a case is of course important, and it was especially
importantin this case,becauSf3the partiessawfit, in their contract,
to say that the iron shouldbe shippedas soon as possible; but, if it
was shippedby the first conveyancethat could be had, and due dili-
gencewas used,thenáthat part of the contract has beencomplied
with.

The main controversyis, as you havealreadyseenin thecourseof
the testimony, as to whether the iron which was shipped to New
Orleansand tenderedto the defendantwas of the quality designated
anddescribedin the contract,to-wit, No.1 Shott's Scotch pig-iron.


