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this market, the description of No. 1 Shott’s Scotch pig-iron was
understood by persons dealing in and using pig-iron as a description
of iron such as is last mentioned, and that plaintiffs have failed to
prove to the satisfaction of the jury that said 500 tons so offered to
the defendant by them did, in fact, correspond with that description,
then the jury should find for the defendant in this case.

That is, gentlemen, only to repeat in substance what I have said
to you, that you are to determine from the evidence in this case what
quality of iron was called for by that description as understood by
iron merchants in St. Louis, where the contract was made, and then
you are to inquire and determine whether that quality of iron was
tendered to the defendant. If you should find for the plaintiffs, gen-
tlemen, your verdict will be for the difference between the contract
price of the iron and the price for which it was sold, less the costs of
the sale, and interest at 6 per cent. from the date of the tender, as
shown by the evidence,

If you find for the defendant the form of vour verdict will be, “We,
the jury, find for defendant.”

MoraN v. TuE Ciry oF ELIZABETH.
(Circuit Court, D. New Jersey. July 26, 1881)

1. MUNICIPAL CORPORATION—JUDGMENTS—MANDAMUS, -

The statute of a state provided, among other things, that when upon the
recovery of a judgment against & municipal corporation and the levy of an
execution thereunder sufficient property is not found to satisfy the same, a
copy of such process shall be served on the collector and assessor, who
shall then make an assessment and levy the required amount, Held that a
writ of mandamus, commanding the city council to provide for the pay-
ment of the judgment, will not be granted in the absence of proof that the
requirements of the statute have been complied with.

Mandamus.

Nixon, D. J. The above-named plaintiff, having recovered two
judgments against the city of Elizabeth,—one, on the first of April
last, for $4,334.86, and the other, on the seventh of April, for
$2,079.23, besides costs of suit,—duly issued executions on the said
judgments and placed them in the hands of the marshal, who has
returned the same, with the indorsement that there is no property of
the defendant corporation within the state whereon to levy, sufficient
to satisfy the said executions. He now applies to the court for the
writ of alternative mandamus, commanding the city council of the



MORAN v, CITY OF ELIZABETH, 3

city to meet forthwith and adopt measures for levying and collecting
a tax for the amounts respectively due upon the judgments, with
interest and costs, or to show cause at the next term of the court why
the same has not been done.

The ‘counsel for the city resists the application on the ground that,
under the act of the legistature of the state of New Jersey, approved
March 27, 1878, entitled “A supplement to an act entitled ‘An act
respecting executions,’” the city council had no concern in levying
and assessing taxes for the payment of judgments and executions
against the city; but that the plaintiff must pursue the course
marked out by the above-quoted statute,

It appears by the pleadings in the two causes that the ]udgments
were obtained on interest cotipons which had matured, and which
had been attached to certain bonds of the city of Elizabeth,.issued
on the first of April, 1875. The plaintiff became the owner of the
bonds for -value before March 1, 1879, and is entitled to the same
remedies for the collection of the principal as existed at the date of
purchase. See Const. of N. J. § 7, art. 3. -

The act of March 27, 1878, provides—

“That when any execution shall be issued against * * * a municipal
corporation of this state, by any court authorized to issue the same, upon any
judgment against * * * guch municipal corporation, whether upon =2
judgment recovered before the passage of this act or subsequent thereto, and
. there shall be no property belonging to such * * * municipal eorporation
sufficient to satisfy the same whereon to levy, then the officer authorized to
execute such process shall serve a copy of the same, not only on the collector
of * * * guch municipal corporation, as is now required by law, but also
upon the assessor thereof, who is by law required to assess the taxes in and
for such * * * municipal corporation; and upon the receipt of such copy
of execution, it shall be the duty of such assessor to assess and levy, in addition
to the regular taxes, the amount due upon the said execution, with interest to
the time when the same shall be paid to the officer serving such process, upon
all the property within such * * * municipal corporation; and this tax
shall be assessed and collected at the same time and in the same manner, and
under the same conditions, restrictions, and regulations, as taxes for other
purposes are required to be assessed and collected in such * * * munici-
pal corporation, and when collected shall be paid over to the officer servmg
the said process.”

The act is broad enough, in its terms, to apply to the courts of the
United States in the district of New Jersey, and I have no doubt that
suitors in these courts are entitled to the benefit of its provisions.
These pending cases are proceedings at law, and sections 914-916
of the Revised Statutes of the United States enact-—
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“That the practice, pleadings, and forms and modes of proceeding in civil
causes, in the cireuit and district courts, shall conform, as near as may be, to
the practice, pleadings, and forms and modes of proceeding existing at the
time, in like causes, in the courts of record of the state within which such
circuit and district courts are held ; and that in common-law causes the plain-
tiff shall be entitled to similar remedies, by attachment or other process, or
by execution or otherwise, against the property of the defendant, which are
provided by the laws of the state in which such courts are held for the courts
thereof.”

Whether the said act is a cumulative remedy or not, it is certainly
8 simple and efficacious one for all persons having unsatisfied execu-
tions agamst towns, townshxps, boroughs, or other municipal eorpo-
rations.

When the plaintiff shall file proof that he has caused the marshal
to serve copies of the said executions upon the assessors and collect-
ors of the ‘defendant corporation, or upon the municipal officers
whose duty it is to assess and collect its ordinary taxzes, he will be in
the position. to petition the court for a mandamus commanding the
assessors to assess and levy, in addition ‘to the regular taxes, the
amounts due upon the said executions respectively, with interest to
the time when the same shall be pmd to the marshal, or to show
cause before the court, at the.opening of the next stated term, why
they have not performed the said duty. :

Uxitep States v. Giuieseiz and another, Fxi's, efe.
{Cireuis Court, D. New Jersey. November 1, 1381.)

1. EQurry—JORIEDICTION—TRUSTS UNDER A WILL.

A court of equity has jurisdiction over a bill by & cestus que trust, to have the
will construed ; the directions of the court to the'trustees and executorsin regard
to the proper method of executing the trust; and, as auxiliary to-this, to have an
account rendered to enable it to ascertain what is the residue of the estate
available for the purposes of the trust.

A. Q. Keasbey, Dist. Atty., and Edwards Picrrepont, for complain-
ant.

R. Gilchrist and Cortlandt Parker, for defendants

Befors McKexnax, C. J., and Nrxox, D. J.

Nrxo¥, D.J. The bill of e6mplaint is filed in this cause against the
executors of Joseph L. Lewis, late of Hoboken, in the county of Hud-
son and state of New Jersey, decedsed, and it alleges that the said
Lewis departed this life on or about the fourth day of March, 1877,



