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issue, and from the opinion of the court of appeals it clearly appears
the court so considered it and passed upon it. .
That ·Mrs. Flanagin may be now advised that she did not in the

first case bring forward all the evidence she had to support her side
of that issue, of course, cannot now be heard as an objection to the
estoppel, even if it were an issue in any way material after .the
adjudication of the court of appeals on the first point. Smith v.
Town of Ontario, 4 I!'ED. REP. 386.
lnmy judgment the complainant's bill must be dismissed.

Hopkins v. Lee, 6Wheat. 109; Bank of U. s. v. Beverly, 1 How. 134; Mil61
v. Oaldwell, 2 Wall. 35; Beloit v. Morgan, 7Wall. 619; Corcoran v. Oanal �O�~�.

94 U. S. 744; Hill v. Nat Bank, 97 U. S. 450; Oampbell v. Rankin, 99 U. S.
261.

BROWN v. PHILADELPHIA, WILMINGTON & BALTIMORE R. Co.
(CirCUit Oourt, D. Delaware. November 16, 1881.)

1. PRACTICE-JUDGMENT BY DEFAUlJJ\ . .
Judgment by default for want of an appearance taken off, and the defendant

let in to try the case upon its merits, upon it appearing to the court that thei'll
has been no negligence or laches upon liis part in failing to have an appearance
entered; and upon it further appearing that the attorney for the defendant
mistook the jurisdiction of the court, and in point of fact endeavored to cause an
appearance to be entered in another tribunal-i. e., the superior court of the
state of Delaware-in whieh he thought the suit had been brought.'

Summona. Action on the case. Moti9n to strike off a judgment
by default for want of anappear;tnce, or to open the same, so as. to
let the parties in to a trial. On the merits of the case. .
Georye V. Massey, for the motion, cited the following s,uthoriti.eB:
Wood v. Cleveland, 2Salkeld, 518; Dobbs v. Paffer, 2 Strange, 971); ·Evanav.

Gill, 1 Bos. & Put 52; 1 Tidd;567; Oonklin v. Haven, 6 Johns. 126; Phillips
v. Hawley, ld. 127; Davenp01·t v.Ferris, Id. 130; Bun·owsv. Hillhouse, ld.
132; Platt v. TOTTey, 18 Wend. 572; Breden v. Gilliland, 67 Pa.. St. 341; Ster-
ling v. Ritchey, 17 Sergo & R. 263; Pennin.qton v. France, 2 Houston; 417;
Rev. Code of Delaware, 603; section 914 ReVised statutes; linda certificate as
to the practice in the state courts signed by all the jUdges �~�f the superior court
of the state of Delaware in the following words: ...

.. DOVER, �N�~�v�e�m�b�e�r 5, 1881.
.. The practice in the superior court of this state is to take off a jtidgtrieht

by default for want of appearance when the applicatiottfor that .purpose is
made without unreasonable delay, and the court is. satisfiedthaUhe failure of
'counsel to appear at the return term was not owing to gross �c�a�r�e�l�e�s�s�n�e�~�s .. In
such cases an atlidavit of counsel is nevEn' reqiiired; but. if histlited 'on, the.
court would order it. They would,however, require to be �s�~�t�i�l�l�f�i�e�d�i�'�t�h�a�t the
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defendantbelievedhe had a good defenceto the whole or somepart of the
causeof action. This practice,we believe,hasalwaysprevailedin this state,
andrestsin the sounddiscretionof the court. The secondparagraphof sec-
tion 3 of chapter102 of the RevisedCode obligesthe court to takeoff. such
judgmentupon affidavit madein compliancewith its requirements,but this
hasneverbeenunderstoodto affect further the ancientpractice. Of course,
if executionhadbeenissueduponsucha judgment,it would remaincaution-
ary. Chapter102 is no older than 1852.

"J. P. COMEGYS, C. J.
"JOHN W. HOUSTON, J.
"EDWARD WOOTTEN, J.
"L. E. WALES. J."

-And the affidavit of the presidentof the road of a meritorious C./tuseot
action;of a directorof the roaduponwhom processhadbeenservedand who
notified counsel;of the attorneyof theroadthat be hadmistakenthetribunal
andhaddirectedtheprothonotaryof the statecourt to enter his appearance
in the railroadcasebonafide,thinking the casewas in that court.

JamesW. Gray, contra, relied upon-
Section914, Rev. St., conforming the practice in the UnitedStatescourts

to thatof the statecourts,and to the following provision of the Delaware
StateCoderegulatingthepracticein thestatecourts,viz.:
"If thedefendantin a writ of summonsshallllot appearat the return-day

thereof,and it shall appearby the return that �h�~ was duly summoned,it
shall be lawful for theplaintiff, havingfiled hisdeclaration,to takejudgment
thereonfor defaultof appearance,accordingto the rules and practiceof the
court. But if the defendantshall,at or beforethe next termaftersuchjudg-
ment,by affidavit, denynoticeor knowledgeof suchsuitbeforethe judgment
wasrendered,and shall allege that there is a just or legal defenceto the
action,or somepart thereof,suchjudgmentshall be takenoff and he shall
be permittedto appear;anyexecutionwhich mayhavebeenissuedthereonto
remaincautionary." Section3, Del. Rev. Code1874,c. 102, pp. 633,-634.

BRADFORD, D. J. The facts in the caseare as follows:
Theplaintiff broughtsuit to the last Juneterm of this comt to recover

damagesfor injuriessufferedby him by alightingfrom atrainenl'outethrough
this city andstoppingtemporarilyto permit the passengersto obtainrefresh-
ment. The summonswas properly issuedand served upon the corporation
defendant. No appearancewaseverenteredby defendant,and,uponAugust
2d last, theplaintiff filed his declarationandenteredjudgmentby defaultfor
want of an appearance. At the presentOctober term, on October19th. the
plaintiff obtainedan order,in the natureof a writ of inquiry, for the ascer-
tainmentof the damagesby a jury attendingat this term.

Upon this stateof facts the defendantmovesto-daythat the judg-
ment be stricken off the record, and presentsthe affidavits before
mentioned.

Section 914:, Rev. St., requiring the practice, etc., in the United
Statescourts, in casesotherthan equity and admiralty, to conform,
as near as may be, to the practice,etc., in like casesin the state
conrtsof thestatesin which suchUnited Statescourt is held,thefirst
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inquiry will be,what is the practicein this regardin the statecourts
of Delaware?

Rememberingthe fact that common-lawactions have been judi-
cially tried and determinedwithin the territory now defined by the
limit sof this statefor a periodof upwardsof 200years,andthatit has
beenrepeatedlyheld, by the highestcourtsof judicaturewithin, this
state,that the commonlaw of England,up to the time of the declara-
tion of independence,is as much a part of our systemof jurispru-
denceasit is that of GreatBritain, it will bematerialto examinethe
decisionsof the common-lawcourtsof thatcountry,and,ascertaining
what they are, seehow far the statutelaws and practiceof our own
statehavemodified them, or affectedtheir validity here.

The casesreferred to by the defendant'sattorney, and running
back to the time of WilliaDI and Mary, all sustainthe principle con-
tended for, and recognizethe propriety,right, and justice of per-
mitting a judgmentby default, be it never so regular, to be taken
off if it shall appetuto the court that the defendanthas a merito-
rious, just, and legal groundof defence. Indeed,one of the author-
ities goesso far as to permit the judgment to be takenoff, and the
caseto be tried on its merits,notwithstandingan acknowledgment
by thedefendant,at the time of the application,of grosscarelessness
andneglecton the partof the attorneyin not enteringanappearance.
It thusappearsthat the ancient and uniform practice in England
permitted the default to be takenoff upon its appearingto the court
that the defendanthad a just and legal ground of defence. The
Americanauthoritiescited go to the samepoint.

If, then,this wastheestablishedpracticeinheritedfrom ourEnglish
ancestors,and in voguein our own stateup t9 the timeof American
independence,to what extent has the statute of Delaware,relied
upon by the plaintiff, modified or controvertedit? We cannot see
that it does so. A careful inspection of the statute in question
showsthat it makesprovisionsfor a defendantnot servedby process,
andagainstwhom a judgmentby default hasbeenentered. He may
comein, and,upon making affidavit of the facts, the court must take
off the default; but it is silent as to taking off defaults against
defendantsdifferently circumstanced. And, in the absenceof any
expressstatutoryenactmentsas to othercases,the ancient practice
mustbe held to prevail.

There being no statuteprovision controvertingthe ancient prac-
tice, is thereany modern practiceof our state courts in antagonism
with it. As we areinformed, there is but onereportedcase,that of
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Pennington v.Fmnce, 2 Houston,417,and this recognizesandaffirms
the ancientpractice.

Without examiningat any greaterlength into the matter,we may
say that all doubt is removedby the certificatepresentedby the de-
femlant'sattorneyfor the inspectionof the court, and signedby all
the state judges,declaringwhat is the practicein the statecourtsin
this regard. This, althoughit hasnot theweight of a decisiongiven
by theseeminentjudgeswhile on the bench,in a caseduly arguedby
counsel,andmaturelyweighed by them in their official capacities,
yet is of valueas settling the questionof practiceuponthis point in
the courtsof the state.

Upon an examinationof the Delawarestatuteitself, andgiving due
weight to the declarationof the judgesof thesuperiorcourt asto the
fact as to what. the practiceis in the superiorcourtsof. the stateon
this point, we haveno hesitationin directingthat the judgmentbeset
aside,and the defendantlet in to try his caseupon its merits,upon
his pleadingan issuableplea, and payingthe costsof the suit up to
date.

BLACK, Trustee,V. SCOTT and others.-

(Circuit Court, B. D. Ohio, E. D. 1881.)

1.:JURIBDICTION OF UNITED STATES OOURTS-SUITSTO ENFOHCE LIENS-NON-

RESIDENT DEFENDANTS-SECTION 738, REv. �S�T�.�-�C�O�N�~�'�I�,�I�C�T OF JUHISDICTIONS
-ASSIGNMENTS FOR BENEFIT OF OREDITORs-PnOBA'J'EOounTs.

Bill in equityin UnitedStatescircuit courtby complainants,citizensof states
otherthanOhiO, to fvreclosea mortgageupon real estatein Ohio. Beforethe
suit wasbegunthe mortgagorhad madean assignmentfor the benefitof his
creditorsof all his property,real andpersonal. The bill madethe mortgagor,
his assignee,(who wasa residentof Ohio,) andothers,defendants. The mort.
gagorandassigneefiled pleasto the jurisdiction-theformer allegingthat he
wasnot a citizen of Ohio, andby reasonthereof thecourt hadno jurisdiction:
andthelattersettingup that he hadacceptedthe trust as assignee,andquali.
fied; that the probatecourt of Athenscounty, havingexclusivejurisdiction of
the trust, had, before the bringing of the suit, orderedhim to sell the real
estateof the assignor,including that describedin the bill ; that saidorder is
still in full force, and that he is engagedin executingit; that the realestate
is of greatervalue thancomplainant'sclaim, and that the property is instdfi-
cient to pay all the indebtednessof saidmortgagor; that said real estatewas,
at thecommencementof this suit, in the custodyof the law, andsubjectto the
orderof saidprobatecourt; whereforethe court hasno jurisdiction thereof,or
of this suit. On demurrerto pleas,held:

-Reportedby J. C. Harper,Esq.,of the Cincinnatibar.


