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Here the statute prohibits the use of a still for the purpose of distill-
ing. Thisindictment charges an act such as is described in the statute,
done for the purpose specified in the statute, and, consequently,
" charges the offence created by the statute.

Buarcurorp, C. J., and Browy, D. J., concur.

In re SmrLEY, Bankrupt.

(District Court, W. D. Pennsylvania. 1882.)

1. 8E1ZzZURE oN ExecuTioN BEFore THE FiLINg oF A PETITION IN BANKRUPTCY
~—Proving Ur UNPAID Bavaxnce—REv. 8r. § 5075.

Where a judgment creditor issued an execution, and by virtue thereof the
sheriff made a seizure of goods before defendant’s petition in bankruptey was
filed and sold them after his adjudication, Aeld, that such creditor, after apply-
ing the proceeds to his judgment, might prove any unpaid balance thereof; the
case not falling within the purview of the prohibitory clause of section 5075 of
the Revised Statutes,

In Bankruptey. Sur register’s report disallowing proof of the
claim of the Eaton, Cole & Burnham Company.

G. 8. Crosby, and Jas. P. Coulter, for report.

W. 8. Purviance, for éxceptions.

Acueson, D. J. On February 4, 1878, the Eaton, Cole & Burn-
ham Company, the plaintiff in a judgment against John T. Shirley,
(the bankrupt,) in the court of common pleas of Armstrong county,
igsued thereon a fi. fa., No. 214, March term, 1878, and placed the
same in the hands of the sheriff. There was already in his hands a
fi. fa., No. 218, March term, 1878, against the same defendant,
issued upon the judgment of the Kittanning Insurance Company.
The next day (February 5th) the sheriff, by virtue of both these writs
of fi. fa., seized in execution personal property of the defendant, and
advertised it for sale on the fourteenth of the same month. Robert
Gailey, Sr., another judgment creditor of Shirley, on February 5th
issued a fi. fa., No. 218, March term, 1878, which came into the
sheriff’s hands the succeeding day. These facts appear from the
exemplification of the common pleas record attached to the register’s
report, and an exemplification in Gailey’s case on file in this bank-
ruptey number.

Tt is alleged there were still other executions in the sheriff's hands,
but of this we have not the proper evidence; at least, we are without
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particulars, except that the sheriff’s return shows he sold as well on
Ji. fa., No. 31, June term, 1878, as on fi. fas. No. 213 and No. 214,
‘March term.

On February 11, 1878, John T. Shirley filed his petition in bank-
ruptey, and on the same day this court issued restraining orders
against the Eaton, Cole & Burnham Company and certain other exe-
cution creditors, enjoining sales by the sheriff until a motion for an
injunction could be heard. Upon such hearing the court refused the
mjunction and dissolved the restraining orders; whereupon the
sheriff proceeded to sell the property so levied on, and sold the same
between the ninth and thirtieth days of. March, 1878, inclusive. J.
T. Chalfant was chosen assignee of the bankrupt, March 28, 1878,
and the assignment to him seems to have been made on the 30th.

A portion of the proceeds of the sheriff’s sale reached the Eaton,
Cole & Burnham Company’s judgment, but a large part thereof re-
mained unsatisfied. For this unpaid balance the company sought
to make proof in bankruptey, but the register would not allow the
proof. The case is now before the court to review this action of the
register, whose refusal to admit the proof rests upon the assumption
that section 5075 of the Revised Statutes is conclusive against the
compary’s right to prove. That section is as follows:

“Sec. 5075. When a creditor has a mortgage or pledge of real or personal
property of the bankrupt, or a lien thereupon for securing the payment of a
debt owing to him from the bankrupt, he shall be admitted as a creditor only
for the balance of the debt after deducting the value of such property, to be
ascertained by agreement between him and the assignee, or by a sale thereof,
to be made in such manner as the court shall direct; or the creditor may re-
lease or convey his claim to the assignee upon such property, and be admitted
to prove his whole debt. If the value of the property exceeds the sum for
which it is so held as security the assignee may release to the creditor the
bankrupt’s right of redemption therein on receiving such excess; or he
may sell the property subject to the claim of the creditor thereon; and in
either case the assignee and creditor, respectively, shall execute all deeds and
writings necessary or proper to consummate the transaction. If the property
is not so sold or released, and delivered up, the creditor shall not be allowed to
prove any part of his debt.”

Is the case of the Eaton, Cole & Burnham Company within this pro-
hibition? It is certain the company had neither a mortgage nor a
pledge. Was, then, its levy, which anticipated the bankruptcy, a
lien within the meaning of this section, and the goods in the hands of
the sheriff property which the execution creditor was bound either to
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release and deliver up or have sold in the manner here contemplated,
i order to prove any part of its debt? The question seems to be
new; at least, counsel have referred me o no decision upon it. It is
not met by any of the cases cited by the register. I have nowhere
found the precise point discussed, except in the treatise of Avery &
Hobbs on the Bankrupt Law of the United States, at page 160,
where it is said: “If he [the creditor] has a judgment and execu-
tion, he may finish his levy if his lien attached absolutely before
bankruptey, and, after applying the proceeds, he may be permitted to
prove any unpaid balance.”

The present is not a case of judicial proceedings commenced, or an
execution sued out, after bankruptey. When the jurisdiction of the
hankrupt court attached, the goods were already rightfully in the cus-
tody of the law; a circumstance, I think, of controlling weight. To
prevent a sale by the sheriff the interposition of this court was
invoked, but the injunction sought was refused, and the temporary
restraining orders which had been granted were dissolved. It is,
therefore, quite inaccurate for the creditors opposing the proof to
assert that the Eaton, Cole & Burnham Company sold the goods at
sheriff’s sale “in open-disregard of the bankruptey proceedings.” It
may be that the refusal to enjoin, and the dissolution of the restrain-
ing orders, cannot be interpreted as equivalent to a direct permission
by this court to the company to sell upon its fi. fa.; but we may assume
the court was satisfied that the execution was not impeachable as an
unlawful preference, and that no good reason existed for its inter-
ference. The goods then being lawfully held by the sheriff; by virtue
of execution process from another tribunal, how could the bankrupt
court undertake to direct the manner of sale? 'The law regulated
that. The case, therefore, as it seems to me, is not within the pur-
view of the prohibitory clause of the bankrupt act relied on for
excluding proof of this claim.

Moreover, the difficulties in the way of the Eaton, Cole & Burnham
Company complying with the requirements of section 5075 would
seem to have been insurmountable. The company was not the sole
execution creditor, and hence could not control the procéedings.
There were in the sherifi’s hands at least two other executions—one
prior and one junior—in respect to which this creditor was power-
less.

Again, the sheriff having actually levied upon the goods before
bankruptey, the case did not stand on the footing of a mere lien. By
virtue of the seizure the legal title to the property vested in the sher-’
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iff, who became answerable for its value to the execution creditors.
Hunt v. Breading, 12 Serg. & R. 41; Hartlich v. McLane, 44 Pa. St.
510. Indeed, as respects other creditors, the seizure of goods in
execution is said to be a satisfaction, pro tanto, of the plaintiff’s
judgment, unless without fault of his own he is deprived of the fruit
of his levy. Duncan v. Harris, 17 Serg. & R. 4385; Lyon v. Hamp-
fon, 20 Pa. St. 46.

In every point of view I think the prohibitory clause of section
5075 is inapplicable to this case, and I am constrained to dissent
from the conclusion of the register.

And now, January 31, 1882, the order of the register in this mat-
ter is set aside, and it is ordered that the Eaton, Cole & Burnham
Company be admitted to make proof of its claim.

Saepp v. WasasurN and ofhers.
(Cireuit Court, D. Massachusetis, January 28, 1882.)

1. LETTERS PATENT—FASTENERS FOR SHUTTERS— VALIDITY.
Letters patent No. 166,819, for an improvement in fasteners for shutters, are
not invalid for want of novelty.

2, NoveLry—UrmLity—ExTENSIVE USE.
Extensive use is, of itself, some evidence of novelty and utility.

In Equity.

Thos. H. Dodge, for complainant,

John L. S. Roberts, for defendants.

LoweLy, D. J. The plaintiff describes and claims in his patent,
No. 166,819, an improvement in fasteners for shutters, or blinds,
made of wire, and fully shown in the drawings, and by a desecription
which would hardly be intelligible without the drawings. The defend-
ants make and sell this precise article; and the only question in the
case is whether the plaintiff has a valid patent, no matter of how
limited a scope. In my opinion, he may hold a narrow claim for the
very article which he describes. Other fasteners for shutters and
blinds had been made of a single piece of wire, but none which had
the several elements of his claim similarly combined. The claim is
for “a wire blind fastener, having a horizontal spring arm, A’, pro-
jecting end, G, inclined or brace arm, E’, intermediate coil spring, E,
and horizontal eye, F'; the same being constructed and adapted to be
applied to the blind or shutter, substantially as and for the purposes




