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This court cannot follow the court of appeals withodt obviously ignor-
ing the plain and conclusive adjudication of the supreme court upon
the same question in Town of Venice v. Murdock.

It must, therefore, be determined that the plaintiff is entitled to
judgment, although he failed to show that the requisite number of
taxables had assented to the issuing of the bonds. '

Hexngry and others v. Gorp Park Minme Co.
(Circuit’ Court, D. Uolorade. ‘December 20, 1881.)

1. GARNISEMENT—CoDE oF CoLoRADO, §§ 111, 112. R
Sections 111 and 112 of the Code of Colorado, which provide that the defend-
ant may release any property in the hands of the sheriff, by virtue of any writ
of attachment, by executing an undertaking to redeliver on demand, if the
plaintiff recover judgment in the action and the attachment is not disso]ved,
the attached property to be applied to the payment of the judgment, etc.,do
not provide for discharging garnishees or giving bond as therein specified.

On Motion for the Discharge of a Garmshee

Sam. P. Rose, for plaintiff.

Wells, Smith & Macon, for defendant.

Hsvrerr, D. J., (orally.y Thesectionsof the Code to which reference
was made do not provide for discharging garnishees on giving bond
as therein specified; and I think that the language of the sections
precludes the notion that the garnishees can be within its provisions.

The first section (111) declares that “ the defendant may at any
time release any property in the hands of the sheriff, by virtue of any
writ of attachment, by executing an undertaking as provided for in
the next section; and all the proceeds of sales and money collected
by the sheriff, and all the property attached remaining in his hands,
shall be released from the attachment and delivered to the defend-
ant, upon the justification of the sureties in the undertaking;” and
the condition of the undertaking, as given in the next section, is that
“the defendant will, if the plaintiff shall recover judgment in the
action and the attachment is not dissolved, on demand redeliver such
attached property so released to the proper officer, to be applied to
the payment of the judgment, and that in default thereof the defend-
ant and sureties will pay to the plaintiff the full value of the prop-
erty so released.” This certainly cannot be applicable to a debt due




12 FEDERAL REPORTER.

from a third party, a stranger to the suit, because that cannot be said
to be in the hands of the officer in any way. 1f that construction
should be given to the law, it would be necessary that the officer
should determine the value of the indebtedness; the amount and
value of it. Now, the garnishee is not required to answer before
him; it appears to be optional with him whether he will answer be-
fore the officer or come into court.

My. Wells. Your honor is mistaken about that provision. If the
party garnished don’t give a statement of what is in his hands he is
treated as in contempt.

The Court. Well, I doubt whether that is the construction to be put
upon the statute. But if that be so, the garnishee may not answer
truly; he may deny; and if he admits the indebtedness, he may not
admit the full amount. When he denies, it is competent for the
plaintiff to meet his denial, and go to trial upon fhe issue so joined.
And if he admits an indebtedness, and the plaintiff contends that he
owes more than he admits, he may deny that also, and go to trial upon
that, and compel him to pay the full amount that he may be able to
show is due from him. So that if the garnishee be compelled to
answer before the officer, and does answer, it cannot be said that his
answer shall be taken to be true for the purpose of fixing the amount
of the bond to be given to the officer in case he be.discharged.

Indeed, it seems to me there is no provision which will be ade-
quate and sufficient to secure the plaintiff for the discharge of a gar-
nishee, except it be one to pay the judgment, such as is often found
in these statutes regulating attachments; and I think it is very clear,
as the statute stands here, that the garnishees are not within its
provisions. If the garnishee pays over the money in his hands to
the sheriff, then it may be said that that is money collected by the
sheriff within the provisions of section 111; and unquestionably when
the garnishee pays, the defendant may by giving bond as provided
in these sections have that money released and surrendered to him.
But I think the sections as they stand are applicable only to prop-
erty which is in the hands of the officer, either money or goods;
something which he actually holds in his possession. '

The motion will be denied.
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Vax Hovex v. Insm.
(Uircuii Court, D. Minnesota. January, 18832.)

1. CorT10r MADE ON SUNDAY—AFFIRMANCE ON A WEEEK Dav. ,
Ailirmance on & week day of a contract of bargain and sale entered into on
Sunday, and void for that reason, makes it valid.

The plaintiff and defendant, on May 8, 1880, entered into a con-
tract for the sale and delivery of cattle, and $100 was paid the defend-
ant on the contract. Subsequently this contract was rescinded, and
another one entered into, varying somewhat in its terms, and the
$100 retained by defendant as part performa.nce. The defendant
claims this latter contract was made on Sunday and is void. The
plaintiff brings this action to recover damages for a failure to per-
form a contract alleged to have been made on July 6th, a week day,
which is substantially the contract claimed by defendant to have
been made on Sunday. The defendant denies that any other con-
tract was made except the one on Sunday. The case was tried by a
jury, and verdict rendered for the plaintiff. A motion for a new trial
.5 made by the defendant.

W. P. Warner, for plaintiff.

Lamprey & James, for defendant.

Newsow, D. J. Two vital questions were submitted for the deter-
mination of the jury:

(1) Was the contract, for breach of which damages are claimed, entered
‘nto on Sunday?

(2) If the contract was entered into on Sunday, and void by the laws of
Minnesota, was it afterwards reaffirmed on a week day ?

The court stated to the jury “that by the laws of Minnesota con-
tracts of a secular character, and which are not works of necessity
and charity, if finally consummated on Sunday, are void, and no
action can be maintained, either on the contract or for the recovery
of whatever may have been done under the contract;” also, “that
contracts entered into on Sunday could be reaffirmed afterwards.”
The case was fairly put to the jury, and the two controllingﬂ issues
left for them to pass upon.

The counsel for the defendant presented several mstructlons and
requested the court to embrace them in its charge to the jury. They
were all, with two exceptions, given in the language of counsel.
The language of the other two was changed so as to permit the jury




