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Lixpsay, Gracie & Co. ». CusiMaxno.®
(District Court, B. D. Louisiana. January 14, 1882.)

1. CHARTER-PARTY—*CUsTOMARY DIsPATCH.”

The meaning of the words ¢ customary dispatch” in a charter-party, relative
to the discharge of a vessel, construed and explained. These words, ‘‘ custom-
ary dispatch,’” mean the usual dispatch of persons who are ready to receive a
cargo, and exclude all customs in accordance with: which the charterers claim
they might, notwithstanding opportunity, decline to receive, simply because it
was more advantageous to postpone.

Kearon v. Pearson, 7T Hurl. & N. 386.

2. CusroMs oF THE PORT—OBLIGATIONS OF CHARTERERS AND CONSIGNEES.

The customs of the port cannot gqualify the obl:gation of the charterers and
consignees to obtain a berth where the vessel could have *‘customary dis-
patch.”

Snith v, Yellow Pine Lumber, 2 FED. REP. 400.

8. BiLy oF LapiNg-—-UNLOADING CARGO—CHARGEB FOR COVERING CARGO AFTER
DiscHARGE.

Where the bill of lading prowdes that the cargo should be delivered from
the ship’s deck, when the ship’s responsibility should cease, the chligation to
protect the cargo, after it was placed upon the wharf, was upon the char-

terers.
Turnbull v. Blocks of Mardle, 9 Fep. REP. 320.

The steam-ship Glenbervie, having brought a cargo of fruit from
Italy to New Orleans, under a charter-party providing that she should
be discharged with customary dispatch, her owners instituted this
suit against the consignee to recover demurrage for unusual and un-
necessary detention in discharging, and for sundry items of charges
made against her by the consignee in settling for the charter-money.

Joseph P. Hornor and Francis W. Baker, for libellants.

Charles B. Singleton and R. Horace Browne, for defendant.

Binurwas, D. J.  The principal discussion in this case has been as
to the meaning of the phrase in the charter-party, “to discharge with
customary dispateh,” and, subordinately, whether the consignees are
to pay demurrage for any portion of the 16 days elapsing between
the time of the arrival of the ship at the port of New Orleans and
the time when the discharging of her cargo was completed. The
testimony shows that it is the custom of the fruit dealers at that
port to receive their fruit from the vessels no faster than they can
sell it at the wharves. The fruit eould have been received more
rapidly and the discharging been sooner completed, but the con-
signees declined to receive it in any greater quantities than could

*Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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be d1sposed of. This occasioneddelay. Is such delay mcluded in‘the
terms “customary dispateh?” v

The obligations of the owners and charterers, when' the chaxter-
party is silent as to time to'be occupied in discharging, are reciproeal ;
each shall use “reasonable” dispatch. This obligation is here quali-
fied by changing “reasonable” into “customary” dispatch. This
enlarges the source of delay, and makes it include all those usages at
the port of delivery which the charterers cannot control, such as the
working hours, the order in which vessels must come up to the wharf,.
the observance of holidays, the allowance of three days to obtain a
berth, provided one cannot be sooner obtained; but here their force
stops, They cannot be held to include any delay which is purely:
voluntary on the part of the charterers, although such delay is cus-
tomary in the fruit trade. The phrase must be confined inits mean-
ing to excuse the parties for want of opportunity by reason of the
customs prevailing at the port. This is the substance of the distine-
tion in Kearon v. Pearson, Hurlstone. & Norman, 386. There the
question was as to the meaning of the words “usual dispatch,” as
applied to loading. Martin, B., before whom the case was tried,
(whose ruling was affirmed by all the judges,) says, page 387, they.
meant “that the vessel should be loaded with the usual dispatch of
persons who have a cargo ready at Liverpool for loading.” - Here,
these words, “customary dispatch,” meant the usual dispatch of per-
sons who are ready to receive a cargo, and exclude all customs in
accordance with which these charterers might claim the right to de-
cline to receive, simply because it was more advantageous. {o post-
pone. If this distinction is observed, all the cases cited are reconcil-
able. See Smith v. Yellow Pine Lumber, 2 Fep. Rer. 896 ; Nichols v.
T'remlett, 1 Spr..361; and. Sleeper v..Puig, 17 Blatchf. 36.

During the rain, and for a reasonable time after it ceased, the time
should not be counted. According to the construction of the charter-
party, which must control, the customs of the port could not gualify
the obligation of the charterers and consignees to obtain a berth
where the vessel could have customary dispatch. Smith v. Yellow Pine
Lumber, 2 Fep. Rep. 400. That is, the custom of discharging cargoes
of fruit at or near a particular wharf was not a custom which in the
nature of things could exempt them from obtaining a berth when one
could be had, where the stipulations of the charter-party could be
carried out and the delivery take place with dispatch, limited or qua,l-
ified by the customs prevailing at the port of delivery which created
barriers not under the control of the party who here urges them.
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The vessel arrived on the evening or late in the afternoon of Jan-
uary 27, 1880. She finished unloading about 2 o’clock in the after-
noon of February 11th. The charter-party seems to show that the
unloading would occupy five days, if at the port of New York. If oc-
cupied 52 hours, or a trifle over five days, if 10 hours are allowed as
the working time for each day. It is difficult to fix with accuracy the
time which should be allowed for the rain. I think two days should
Ve added to the five, making seven for unloading, with proper allow-
ance for interruptions from rain. The two Sundays should be de-
ducted. The time of unloading should be counted from the morning
of the twenty-eighth of January and include the eleventh of February ;
this makes 15 days. Deducting five days as proper time for unload-
ing, two days for rain, and two days for Sundays, we have six days
remaining, for which libellants are entitled to recover at the rate of
£30 per day, amounting to .£180, English currency.

The $25 for hire of tarpaulins, and $32 for day and night watch-
men, were for the protection of the cargo after it had been placed
upon the wharf. By the terms of the charter-party the delivery was
to be made to lighters, or the responsibility of the ship was to cease
after delivery from deck. If is not attempted to be shown that the de-
livery was more rapid than the consignees could receive, but for their
wishing to sell as delivered. The obligation to protect the cargo after
it was placed upon the wharf was upon the charterers. These items
should therefore be recovered.

The claim for $83.75, for 15 empty boxes, and the claim for
money paid to Bassetti & Xiques, are rejected. The evidence does
not show satisfactorily that these claims were not well founded, and
the burden is upon the libellants.

Let there be judgment for libellants for $961.40, with interest from
judicial demand.
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Avprice v. CroucH, impleaded, ete.
(Circuit Court, N. D. Illinois. February 9, 1882.)

1. REMOVAL oF CAUSE—SHOWING REQUIRED.
It must affirmatively appear on the record, or by facts in the petition, that the
case could not have been heard and tried at a term before the application was
made.

2. 8AME—CONSTURCTION OF SECTION 3 OF AcT oF MarcE 3, 1875.
The construction of the statute is that if the case is in a condition where it
can be tried in conformity with the law and the practice of the court, then an
application after that term in which it is in that condition comes too late

3. SAME—APPLICATION UNDER ACT oF 1867.

The statute of 1867 does not permit a citizen of the state in which a suit is
brought to make application to remove on account of prejudice, but only the
citizen of another state, where the suit is between such citizen and the citizen
of the state in which the suit is brought.

A. C. Story, for plaintiff.

George W. Kretzinger, for defendant.

Drummonp, C. J. The plaintiff is a citizen of South Carolina, and
the defendants are citizens of Illinois. Crouch is the only party who
has been served with process and appears in court. An action at
law with the usual money counts was commenced in the cireuit court
of Cook county on the fifteenth day of March, 1881, and on the
twenty-fifth day of April following the defendant Crouch filed his
plea. Under the law of this state there was a term of the eircuit
court for every month. The practice act of the state required that
the clerk should keep a docket of all the causes pending for each
term. There was to be a certain number of cases set for each day
of the term, and the cases were to be tried and disposed of in the
order in which they were placed on the docket, unless the court, for
good and sufficient cause, should otherwise direct. On the twentieth
day of October, 1881, Crouch filed his petition for the removal of
the case to this court, and gave bond under the act of congress.
When the transeript was filed in this court it was, on motion of the
plaintiff, remanded to the state court, for the reason that it did not
appear from the record that the application for a removal was made
in time, within the meaning of the act of congress. After the cause
was thus remanded to the state court it was placed at the foot of the
trial calendar, and on the twenty-fifth of January, 1882, there was
another petition filed in the state court for removal of the cause, and a
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