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the sumae to Mr. Eiton, who united with Mr. Smith in the bond—
leaving him to apply it to the joint obligation. The defendants could
dispose of it as they saw fit, and did so. '

. They must be held accountable for the net proceeds of the 90 tons

recelved under .the circumstances stated.
McKEenNaN, C. J., concurred.

In re Worre & Co., Bankrupts.*
(District Court, E. D. Pennsylvania. December 14, 1881.)

1. DiscHARGE—DELAY IN APPLICATION—FINAL DIsposITION OF CAUSE.

After an adjudication in bankruptcy in an involuntary proceeding a meeting
of creditors was held, an assignee elected, and a deed of assignment to him
executed by the register. The asgignee never expressed acceptance of the trust
or entered security or filed an account, but, heing also assignee of the bank-
rupts under a voluntary assignment for the benefit of creditors made prior to
the bankrupt proteedings, he settled the estate and filed his account in the
state court. The bankrupts then filed their petition for a discharge. Subse-
quently the state court, having confirmed the assignee’saccount, discharged him
from the trust. Held, that the bankruptcy proceedings must be regarded as
having come to an end by ahandonment prior to the petition for discharge, and
that the petition was, therefore, not presented Lefore the final disposition of
the cause, as required by act of July 26, 1876. Held, further, that even if the
proceedings could be regarded as still alive, the petition would have to be dis-
missed for non-compliance with the bankrupt laws in prosecuting the case.

In Bankruptey.

Exception to report of register upon application of bankrupts for
discharge. The discharge was resisted on the ground of unreasonable
delay in applying for it. On this point the register reported as follows:

«A petition was filed against the bankrupts November 17, 1873, and in Jan-
uary, 1874, John Dobson was appointed assignes. e does not appear from
the record to have accepted the trust, although an assignment executed by the
register is among the papers. He had been, by deed of the bankrupts of Octo-
ber 24, 1873, vested with the title to all their estate in trust for the benefit of
their creditors. He proceeded with the settlement and filed his account in
the court of common pleas No. 4 of the county of Philadelphia in December,
1876. 1t was referred to Wayne MacVeagh, Esq., as auditor. The auditor’s
report was filed in said court March 19, 1878, and confirmed nisi. On May 1,
1878, the bankrupts filed their petition for discharge, and on July 10, 1880,

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar.
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Mr. Dobson was by the court of common pleas aforesaid discharged from his
trust. The record in bankruptey is therefore deficient in showing no report
from the assignee in bankruptcy. The bankrupts have, however, presented a
copy of the auditor’s report, Mr. Dobson’s account, notice published by him,
and his petition for discharge and decree thereon, and they are herewith for-
warded. The deficiency is, therefore, substantially supplied.”

The register, after quoting the provisions of the act of congress of
July 26, 1876, (19 St. at Large, 102,) which enacted that the applica-
tion might be made “before the final disposition of the cause,” pro-
ceeded as follows:

“ Under the circumstances of the case I think the action of the assignee, as
before set forth, may be considered as if in the bankruptey proeeedings, and
that within the meaning of the act quoted the application of the bankrupts
for their discharge was before the final disposition of the cause.”

To this report exceptions were filed by creditors.

E. H. Weil and George Peirce, for exceptants.

William Morris, for bankrupts.

Burier, D. J. November 26, 1878, Erasmus D. Wolfe and David
H. Wolfe were adjudged bankrupts. Janvary 19, 1874, a meeting
of creditors was held and an assignee elected. Four days later the
election was approved by the court, and the assignee required to give
security in $10,000, as suggested by the register, the deed of assign-
ment executed by the register being placed upon file. Here the pro-
ceedings terminated. Nothing further was done. The assignee
neither gave security as required by the court, nor expressed acecept-
ance of the trust, as required by the statute. The proceeding, in this
incomplete condition, came to an end by abandonment.

A voluntary assignment for the benefit of creditors having been
made on the twenty-fourth of October, 1873, the parties turned to it,
and pursued the remedies thus afforded, through the instrumentali-
ties of the state court. Between the proceeding on this assignment
and the proceeding in bankruptcy there is no connection whatever.
Finding the remedies afforded by the state court sufficient for their
purposes, the parties contemplated no further prosecution of the pro-
ceeding here, and permitted it to die by inaction. The petition for
discharge, filed four years later, (when creditors were pressing for
judgment,) had nothing whatever to rest upon. The attempt thus
to revive the defunct proceeding was abortive. There was nothing
to revive. The proceeding itself was an abortion, dying in the throes
of birth. If it could be regarded as alive, however, the petition would
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still have to be dismissed for non-compliance with the bankrupt laws,

in prosecuting the case., In re Young, 9 Fep. Rep, 146, bears no
resemblance to this case.
The petition must be dismissed.

In re HENDERSON.

(Otreuit Court, 8. D. Ohio, W. D. February 23, 1882.)

IXRVOLUNTARY BANKRUPTCY.
In re Henderson, 9 Fep. Rep. 198, afirmed.

On Review from the Distriet Court.

Bateman & Harper, for petitioning creditors.

Follett, Hyman & Dawson, contra.

Baxter, C. J. The decision of the distriet court will be affirmed,

for the reasons stated by Judge Swing, as reported in Re Henderson,
9 Fep. Rer. 196,

Bieerow Carprr Co. v. Dopson.®
Hartrorp Carper Co. v. Same.*

(Circuit Court, E. D. Pennsylvania. January 27, 1882.)

1. INFRINGEMENT-—ASCERTAINMENT OF DAMAGES.

In cases of wilful infringement respondents ought to be held to the most
rigid accountability, and no intendment ought to be made in their favor
founded upon the alleged inconclusiveness of the complainant’s proof of loss.
Buch proof ought to be interpreted most liberally in favor of complainants,
@Within the limit of an approximately accurate ascertainment of their dam-
ages.

2. BaMm,

Where, in & suit for infringement of a patent for a carpet design, the evi-
dence showed the quantity of complainants’ carpet sold during the season of
its first introduction, its cost, the profit upon it, the quantity of the infringing
carpet sold by respondents during the following season, and that there was a
decline in complainants’ sales, the measure of damage is the profits which
would have accrued to complainants upon the quantity of carpets sold by
respondents. This latter quantity must, under the circumstances, be presumed
to have displaced an equal quantity of complainants’ carpets.

sReported by Frank P.Prichard, Esq., of the Philadelphia bar.
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