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Wall. 342, to apply to all judicial contestsbetweenthe assigneeand
any personswhose interest is adverseto his, embracingall suits at
law andinequity; and the only modificationmadeby the court was
wherethe action was intendedto obtain redressagainstfraud con-
cealedby the party, or which from its nature remains.secret, the
statutedid not commenceto rununtil the fraud wasdiscovered. And
the samedoctrinewas announcedin the subsequentcaseof Gifford
v. Helms, 98 U. S. 248. It is not contendedthat there is anything
in this casewhich brings it within the modification. No fraud is
alleged,nor is it evenshownthat all the facts uponwhich the cause
of action restswerenot fully knownwithin thetwo years. It is said,
however,by the learnedcounsel,that the fact that a. suit in equity
was begunwithin the prescribedtime, and that the court held that
the remedywas at law, and the bill dismissedand leave given the
plaintiff to sueat law, takes it out of the operationof the statute.
While it is true that this action at law is 'baseduponthe samefacts
aswas the suit in equity, thereis no connectionbetweenthem. This
is an original action, wholly disconnectedfrom the suit in equity.
Its �e�x�i�s�t�~�n�c�e does not rest in anywise uponthat suit. True, the
decreein that casegave the plaintiff leave to su.e at law, but that
leavecannotin anywiseextendthe bar,or, rather,revive the action,
for the limitation had already expired. I have found no casein
which the precisequestionhasbeendecided,but I amof opinionthat
the plaintiff's �r�i�~�h�t of actionis barred,andthe demurrerwill, there-
fore, be sustained.

FULTON, Clerk, etc., 'IJ. HAMMOND.á

(Circuit OOUll't, N. D. Alabama. February,1882.)

1. �D�I�S�C�H�A�R�~�E IN BANKRUPTCy-REV. ST. i 5117.
"No debtcreatedby the fraud or embezzlementof the bankrupt, - ¥ ¥

or while actingin any fiduciary character,shall be dischargedby proceedings
in bankruptcy." Rev. St. ¤ 5117.

2. EMBEZZLEMENT.
Thedefendanthavingobtainedthemoneybelongingto plaintiff, andcreated

thedebtto him, while actingasagentfor theplaintiff, andhavingappropriated
and convertedit to his own private use and purposes,cannotsuccessfully
pleadhis dischargein bankruptcywhensuedfor sucha debt.

*Reportedbl JosephP. Hornor, Ksq., oCtheNew Orleansbar.
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S. FIDUCURY DEBT.
The defendant,in tbug �r�e�c�e�i�v�i�n�~ the money, receivedit In trust for the

plaintiff. and in neglectingand refusingto pay it over he createda debtwhilu
acting in a fiduciary character,andsucha debt is not dischargedby the dis
chargein bankruptcy.

4. BANKRUPTCY ACTS OF 184il ARD 1867-TRUSTB.
Thetwo actscompared. Underthe actof 1867no differenceis madebetween

specialandimplied truste.

On Demurrerto Replication.
Walker ct Shelby,for demurrer.
Hirmes It Gordonand Mr. �G�a�b�a�r�r�i�.�~�, contra.
PARDEE, C. J. In 1867Robert Farquharson,clerk and masterof

chancerycourtof Lincoln county,Tennessee.broughtthis suitagainst
the defendant,alleging that the said defendantreceived from the
plaintiff for collectionon the twenty-third of August, 1859,a certain
bondexecutedby RobertJohnsonandothers,on February16, 1858,
for thepaymentone day after dateof $3,455.45to the plaintiff, and
that defendantexecutedto theplaintiff a receipt,of which the follow-
ing is a copy:

" Receivedof R. Farquharson.clerk andmasterof chancerycourtat Fay-
etteville, the following note, viz.:

'" $3,455.44. JACKSON COUNTY, ALABAMA.
'" Oneday after datewe, or eitherof us, promiseto pay RobertFarquhar-

son, clerk andmasterat �c�h�a�n�c�f�~�r�y court of Lincoln county,Tennessee,for the
useof theheirsof EdmondTownsend,$3,455.4á1,for valuereceived. Witness
our handsandsealsthis fifteenth February,1858.

[Signed1 ,. 'HOBERT JOHNSON,[L. S.,] Principal.
her

"'PARTHENIA X STEWART. [L. S.]
mark

her
'" KIZIA X WOYE, [L. S.,] Security.

mark
his

'" MICHAEL X JOHNSON,[L. S.,] Security.
mark

.. , E. G. TOWNSEND,[L. S.,] Security.
"'Attest:ROBERT C. BRICKELL,'

.. I receivesaid note to collect without suit, if practicable;if not, I am to
employcounselandcollect the sameby SUit, if necessary.

"August23, 1859.
[Signed] ..F. L. HAllfMOND."

And plaintiff furtherallegesthat the defendant,as the agentof the
plaintiff, did afterwards,on the seventeenthof November,1860,col-
lect for the useof the plaintiff the sum of $4,217.10,the amountof
said bond; and he allegesdemandand refusal.
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May 13, 1867,a general plea was filed. April 1, 1878, the de-
fendant,by pleapuis da'J'rcin cuntinltance,set np a dischargein bank-
ruptcy underthe act of 1867. April 3, IS78, plaintiff demurredto
this plea, which demurrer,it seems,was afterwardsheardand over-
ruled; on what ground does not appear. April 15, 1878, plaintiff
replied to the plea of bankruptcy,setting out the facts fully, and
alleging that the indebtednessof the defendantwas createdandowed
by the defendantin a fiduciary capacity,and was not releasedby a
dischargein bankruptcyunderthe act of 1867. To this replication
defendantfiled a demurrerApril 16, 1878,andthis last demurrerhas
beenheardat the last Octoberterm, and raises the questionsto be
decidedat this time. Pendingthe proceedingsfrom 1867 to 1878,
it seems that Farquharson,original plaintiff, has been succeeded
in his office, and as plaintiff in this suit, by Alfred S. Fulton, clerk
and master of the chancerycourt of Lincoln county, Tennessee.
The casewasvery fully arguedat the term, but I have retainedthe
case,expectingfurther briefs to be filed.

Section5117of the RevisedStatutes(beingsection33of the bank-
ruptcy act of 1867) reads:

"No debtcreatedby the fraud or embezzlementof the bankrupt,or by his
defalcationas a public officer, or while actingin any fiduciary character,shall
be dischargedby proceedingsin �b�a�n�~�r�u�p�t�c�y�,�" etc.

Now, the first questionpresentedto me is whether the debt sued
for in this casewas createdby the embezzlementof the defendant;
and the secondis, was the debt createdby him while acting in any
fiduciary character? Both of thesequestionsI answerin theaffirm-
ative.

The defendantobtainedthe money belongingto the plaintiff, and
createdthe debt to him, while acting as agentfor the plaintiff, and
the replicationchargesthat the moneysof the plaintiff so collected
thedefendantappropriatedandconvertedto his own privateuseand
purposes.

"Embezzlementmay be defined to be the appropriationto one's
own useor benefitof propertyor moneysentrustedto him by another,
such as the embezzlementby clerks, servants,and agentsof their
employer'smoneyor property." 4 Bl. Comm. 230, 231. See,also,
Archb. Crim. Pro (Pom. Ed.) 1336; AlabamaCode,¤ 4377.

The debt of defendantwas createdby him while acting in a fidu-
ciary character. He becameandwas the agentof the plaintiff to
collect the note of Johnson. While so employed,and by reasonof
such employment,he came in possessionof the plaintiff's money.
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He WOos the custodian merely of the money; it was not his meney.
He did not owe theplaintiff a similar sumof money; it was theplain-
tiff's money. The defendant,in receiving the money,receivedit in
trust for the plaintiff, and in neglectingand refusing to pay it over
he createda debt while acting in a fiduciary character. SeeIIeffren
v. Jayne,89 Ind. 4-63; and see White v. Platt, 5 Denio, 269i indorsed
in Clark v. Iselin, 21 Wall. 368.

Counsel supportingthe demurrerrelies on the caseof Chapman
v. Forsyth, 2 How. 202, where it was held that a debt due from a
cotton factor to his principal was not a fiduciary debt within the
meaning of the bankrupt act of 184:1. And the argumentof the
court in that caseis to the effect that the words "other fiduciary
capacity,"in the actáof 184:1, related to the same class of special
trusts as were namedin the act, such as the trusts of guardians,
executors,administrators,etc., and did not extendto implied trusts.

Thefirst thing to be noticedin regardto this caseis that theword-
ing of the act of 1867is different from the act of 184-1 in relation to
the debts to be dischargedunder the respectiveacts. The act of
184:1 releasedall debtswhich had not been"createdin consequence
of a defalcation as a public officer, or as executor,administrator,
guardian,or trustee,or while acting in anyotherfiduciary capacity."

The act of 1867releasedall debtswhich were not "createdby the
fraud or embezzlementof the bankrupt,or by his defalcationas a
public officer, or while acting in any fiduciary character." There is
so wide a difference in the languageof the two acts that it would
seemthat the reasoningin Chapmanv. Forsyth entirely fails when
applied to the act of 1867. There is no chanceunder this act to
makeany differencebetweenspecialandimplied trusts. All trusts,
special,express,or implied, must be includedunder the headof "any
fiduciary character,"or else no exceptionis madeby the actof 1867
in regardto suchtrusts. I have"examinedthe caseof Neal v. Clark,
95 U. S. 704:, where Chapmanv. Forsyth is quoted approvingly,but
I do not think that caseis adverseto the view I take of this.

I have also examinedthe many other c!tses referred to in argu-
ment asdecidingthat debtsdue from cotton factorsand commission
merchantsfor goods of principal sold are not fiduciary debtsunder
the act of 1867;and if this werea debtdue by a cottonfactor or com-
missionmerchantI shouldhavesomedoubt,thoughI think I should
follow JudgeBlatchford and the severalsupremecourtsof the states
on the point, rather than the casescited by the defendant. See In
Be Seymour,6 Int. Rev. Rec. 60i In Re Kimball, 6 Blatch£. 292i
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Lemckev. Booth, 47 Mo. 885; Banningv.Bleakley',27 La.'Ann. 257.
But there is a wide distinction �b�e�t�~�e�e�n the characteror business
of a cottonfactor andan agentto collect money,andif the question
of the characterof indebtednesof a cottonfactor to his principal for
goodssoldbe doubtful, the characterof anagentreceivingmoneyfor
his principalought to be clear. In the one casefinancial standing
andbusinesscapacityarethe testsof employment;in theother,�h�o�~�­

estyandintegrityarethetests. Default in theoneimpliesbadjudg-
ment,misfortune,badluck,but notdishonesty. Default in theother
impliesrecreancyto trust,if notabsolutedishonesty. In theonecase
a bankrupt lawáreleasesan unfortunatedebtorand restoresa busiá
neBSman to the commercialworld; in the other, the bankruptlaw
would be madea coverandnrotectionfor therogueswho devourwid-
ows' houses.

In Ohapman v. Forsyth the court saysthat "such a construction
againstcommissionmerchantswould have left but few.debts upon
which the law couldoperate;"and this wasareasonfor the judgment
in that �c�a�s�e�~ This languagedoesnot apply to the law of 1867,but
if it did I should hesitatea long.time beforeáI let the defendantin
this caseescapein orderto widenthe operationsof !\ bankrupt law.

Let a judgment be enteredoverruling the demu.uW'in this C&lJt1,

with. iOijta.

ZlllPERIIm and others t1. CABD and another.-

(Otroute OO'Urt, B. D. Jfia80Uri. March 24, 1882.)

BANKllUPTCY-PRINCIPAL AIm AGENT-REV. ST. t 6117.
Wherea commissionmerchant,asagentof the owner,sellsgoodsand fails,

without fraud but becauseof insolvency,to accountfor the proceedsof the
sale,andsubsequentlybecomesa bankruptandreceiveshis dischargein banká
ruptcy,theproceedingsin bankruptcywill dischargehis debtto his principal.

Suit in an AccountagainstFactors.
The answersetsup a dischargein bankruptcy,andalleges,among

otherthings,that the plaintiffs provedup theirclaimsi:J;l bankruptcy,
receiveddividends,and did not object to defendantsreceiving their
discharge. It alsodeniesfraud. Demurrerto answer. The other
materialfacts aresufficiently statedin the opinion'of the coud.

-Reportedby B. F. Rex, Esq.,of the t:it. Louis !Jar.


