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tiff is the real owner and holder of the note sued on, when such
ownershipis put at issueby the defendant,is elementary. And in
principle and authority the plaintiff may offer such evidencewhen
in caseslike this underconsiderationit may be held necessaryfor
him to makesuchproof in orderto maintainhis SeeDaniell,
Neg. rnst. ¤ 1187,and casestherecited.

ERSKINE, D. J., concurred.

MERCHANTS' STEAM-BoAT LINE 'V. LYON.

(Oircuit Oourt, D. Minnesota. May, 1882.)

1. PLEADING-FoRMER JUDGMENT AS AN ESTOPPEL.
Wherea jUdgmentof recordin.a former suit IS pleadedasan estoppel,which

doesnot on its faceshowthat theverdictwasrendereduponthe sameissuesa.
'thosein thesuit onwhich it 'is pleaded,evidencealiunde is requiredto provethat

, theprecisepoint inv<Ylved was,submittedto the jury.
2. SAME-FORMER JuDGMENT AS A BAR-PROOF ALIUNDE.

Where theanswerof thedefendantse,tsup thesamedefenceasthe answer
in theformer suit, admissionsby counsel,in connectionwith the offer of the
recordasevidence,that testimonyuponbothdefencesof theformer actionwas
admittedandwentto thejury, relievesthe uncertaintyin therecord,andshows
.thatthequestionraisedby thepleadingsin the presentsuit waslitigated and
determinedin the former suit.

This suit is broughtuponthree promissorynotes,aggregatingthe
sum of $2,300. The defendantis the maker,and they were made
payable to the orderof A. G. B. Bannatyne,and by him indorsed
and delivered to the plaintiff. Before the commencementof this
suit the StateNational Bank of Minneapolisbroughtan action upon
these promissorynotes, claiming to be holder and owner thereof,
which was tried in this court, and a verdict renderedfor defendant
andjudgmententered. The is pleadedinthedefend-
ant's answeras a bar to a recovery by the plaintiff. The answer
in the former case of Bank v. Lyon sets up two defences,one of
which was that the notes were given without consideration,and
testimony was offered and submitted to the jury tending to sup-
port both defences,anda generalverdict was found for the defend-
ant. The answerof the defendantin the present sets up
the samedefencespresentedby theanswerin the formersuit, includ-
ing the one alleging that the notesweregiven withoutconsideration;
andfor a furtherádefencesetsup the verdict and judgmentobtained
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in theformer suit asa bar to a recoveryby this plaintiff. After the
plaintiff had offered on the trial the notes in evidence,it rested,
whereuponthe plaintiff admittedthat testimonywas offeredandsub-
mitted to the jury in the former suit tendingto supportbothdefences
setup in the answer,and the defendantofferedin evidencethejudg-
ment recordin that suit, which was admittedunderthe objection of
the plaintiff. The defendantoffered no further evidence,but asked
the court to chargethe jury that the former suit and judgment,and
the recordthereof,wasa bar to the presentsuit, and that the defend-
ant was entitled to a verdict in his favor. The court chargedtue
jury that as the casestoodthe said formersuitwasa bar to a recov-
ery by the plaintiff in this action, and that the jury must find a ver-
dict for the defendant,andunderthe chargeandinstructionsthe jury
so found a verdict. Motion is madefor a new trial.
Bigelow, Flandrau wSquires, for plaintiff.
C. K. Davis andR. B. Galusha, for defendant.
,NELSON, D. J. The plaintiff assertsthat the court erredin laying

down thepropositionthatwheretwo defencesaresetup in ananswer,
andevidenceis submittedto a jury upona trial of the actiontending
to supportboth defences,and a generalverdict renderedfor defend-
ant, suchverdict and judgmentis a bar in anotheraction upon the
samedemand.

The plaintiff's counselhascited manycasesin his brief to
thepropositionthat thegeneralverdict,andjudgmentwhichfollowed,
wasnot a bar; but an examinationof them showsthat in nearlyall
the judgmentalone,without explanatoryevidence,or any admission
asto what the facts litigated were, wasofferedand claimed to be of
itself an estoppel.
If the offer of the record in evidencein the former action had not

been accompaniedby the admissionthat testimonywas submitted
to sustainboth defences,or evidencealiunde given tending to prove
that fact, theseauthoritiesmight applicable. In this casethe
presumptionis that the jury passeduponall the issuesmadein the
former action,andthat theyconsideredtheevidenceintroducedrela-
tive to both defences,and the record isconclusive.
It is impossibleto showaliunde that the verdict was upon

oneandnot both defenceswithou,t inquiring into the secretdelibera-
tions of the jury, which is not admissible. It is only necessaryfor
thedefendant,who reliesupon therecordin a formeraction asa bar,
to go into evidencealiunde to prove such a particularquestionwas
actaallycontrovertedand submittedto the jury, and that theverdict
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wassuchas to showthat they passeduponit, when such fact' does
not appearuponthe face of the record. This evidencewas supplied
by the admissionof the plaintiff on the trial, andmadethe estoppel
effectual.

The caseof Russell Y. Pl<tce, 94 U. S. 606,is citedby the plaintiff's
counselas settling in his favor the legal effect of the record in the,
former suit. I donot so understandthe opinion. In that caseabill
wasfiled to recoverfor the infringementof a patent. Thecomplaint
setsforth the inventionand theissueof the patent,anda recoveryof
a judgment for damagesagainstthe defendants,in an action at law
for a violation of the patentee'srights,andallegesthe infringement
of the patentby defendants,and asksfor a decree. The answersets
up as a defencethe want of novelty in the invention,andadmitsthe
recoveryby the complainantin the action at law of 'the judgment
set np, but deniesthat the sameissueswere involved or tried in that
action which are raised here. The action at law was in the usual
form 'of such actions for of privileges. The
defendantspleadedthe generalissue,and set up by spedalnotice,
under the act of congress,the want of novelty in the invention.
The plaintiff obtaineda verdict for damages,upon which the judg-
mentmentionedin the bill filed wasentered,andwhich it is olaimed
estopsthe defendantsfrom insisting upon thewant of novelty in' the
invention. No extrinsic evidence,wasofferedto showthat testiriJ..ony
was submitted to the jury upon the questionof the novelty of ,the
invention in the actionat law, but the recordalonewasrelied upon.
which did not showit, as a bar to the defenceof want of novelty.

The court announcedthe rule which had on manypreviousocca-
sionsbeenfollowed, to-wit: That a judgmentof a courtof competent
jurisdiction, upon a questiondirectly involved 'in one suit, is cOllclu-
sive as to that question in anothersuit betweenthe sameparties;
but to give this effect to the judgmentit must appear,either upon
the face of the record,or be shown by extrinsic evidence,áthat the
precisequestionwasraisedand determinedin the formersuit.

Applying the rule thus announced,it appearsthat the judgment
record in the former action, pleadedas an estoppelin this suit, did
not,uponits face, showthattheverdict was renderedupon the same
issuenow tenderedand to make the record operat'eas an estoppel
evidenceali,nnde was necessaryto prove that the precisepoint in-
volvedwassubmittedto the jury. The admissionby counsel,in con-
nectionwith theoffer of the recordas evidence,that testimonyupon

v.12c,no.1-5
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both defences was admitted andwentto the jury, relieves the uncer-
tainty in the record, and shows that the question raised by the plead-
ings in this suit was litigated and. determined in the formElr action.
It is true, the plaintiff in this action was not a party to the former

suit, but his privity with. :the plaintiff in former aotion is not
doubtful. Both nlaintillsclaimed through Ba.nnatyne, the 'payee and
first indorser.
Motjon for new trial denied.
MoCBABY, C. J., concurs.

BOATMEl('S SAVINGS B.A.NK t1. W.A.GENSPAOK.·

(Circuit Oourt, E. D. Loui8iana. April, 1882.)

L ExECUTORY PROCESS UNDBR ARTICLBS 732 TO 753 01' TBlI LoUISIANA COD. 01'
PRACTICE.
An order of seizure and sale, unless ,there is opposition, is a :dnal order; it

there is OPpollition, it i8 a mere process to a litigation.
v. Fitzgerald, ill 167,· followed.

I. SAME-ORDER OF SEIZURE AND BALB.
When the issue is made up by the opposition, the order of seizure and sale,

though :drst in the point of time, becomes merely an incident in the cause, and
when .the cause is transferred to the circuit court the order comes as a part of
it, under section 4 of the act of M.arch 3, 18711, (18 Bt. 471,) and there the prac-
tice inequity governs.

Lalley, 17 Walt 14, followed.

DavidN.Barrowand GeorgeL ¥. Bright, for comnlainants.
J. R. Beckwith,for defendant. .
BILLINGS, p. J. This cause is submitted on a rule to show cause

why the order for exeoutory, prooefjs should not be set aside as having
been granted upon Insufficient evidenoe.
An order of seizure and had been issued in one of the state

courts. .An opposition had beElll:filed and an injunotion obtained,
when the cause was, the petition of the mortgagor, removed to
this court. where he has taken this rule.
It is objected (1) that this is a motion for a new trial of a matter.

tried and adjudged in the state court, or an effort to enjoin a cause
or proceeding pending or undecided in a state court. The sufficiency
of this objection depends upqn whether the order of seizure and sale
has been transferred to this court, or now remains as a decree in the
-Reported by Joseph P. Hornor, Esq., of the New Orleans bar.


