
FEDERAL REPORTER.

In re BAXTER, Bankrupt.

(District Court. 8. D. �N�~�.�Y�(�)�1�'�k�. April 8.1882.)

1. BANKRUPTCy-PROOFS OF DEBTS-AMENDED PROOFS.
Proofs of debt. made under a mistake of fact or law, may be amended or

withdrawn. if no action has been based upon such proofs which cannot be
recalled or compensated.

2. SAME-MISTAKES-WITHDRAWAL OF PROOFS-INDEMNrry.
Where proofs of debt were made by B. B. & Co. upon two bills of exchange,

drawn upon.London, against consignments of merchandise, unaccompanied by
a transfer of the bill of lading, and the branch house of B. B. & Co., in Lon-
don, at the time of such proof, claimed a lien upon the proceeds of the mer·
chandise there as security for the bills, which was disputed and in litigation
between various claimants upon the fund, including the trustee of the bank-
rupt's estate. and the facts were known to the creditor here, who verified the
Ploofs of debt, and supposed that the facts were also known to his attorney
here, to whom the preparation of the proofs was �e�n�t�r�u�s�~�e�d�, but who was igno-
rant thereof and accordingly prepared the proofs 'o,s unsecured claims, held.
that the case was one of mistake of mixed fact and-law, and the creditors had
leave to withdraw their proofs upon terms of indem.ldty to the estate. Held,
also, that the mere receipt of dividends upon such proofs is no obstacle to the
withdrawal or amendment of the proofs, as the l;lividends may be returned.
with interest. '

a. SAME-WITHDRAWAL of PROOFS, WHEN' ALLOWED-RETURN OF DIVIDEND.
But where· the trustee of a bankrupt was defending in England against a

claim made by creditors upon a ccrtain fund as security for their demands,
upon the ground that they were est.opped by having proved their claims here
as unsecured, and also defended upon the merits, denying the creditors' alleged
lien upon the fund, held. that the creditors' withdrawal of proofs should be
allowed.9nly upon the return of dividends, with interest, the payment of the
costs of this application, and of all the costs and counsel fees in the litigation
in England, if the 'trustee elected to abandon the further defence of the case
there, or, -if not, then upon payment of the trusteo'a costs up to this time.

Petition for Leave to Withdraw Proofs.
W. W. McFarland, for petitioners.
AbbottB1'othc'rs, for trustee.
BROWN, D. J. This is a petition by Brown Bros. & Co. for leave

to withdmw their proofs of debt heretofore made upon two bills of
exchange drawn by Archibald Baxter & Co. upon Jones Bros., of
London, at 60 days' sight,-the one dated August 5, 1875, for £2,500,
payable to the order of Brown, Shipley & Co.; the 'other dated August
6, 1875, for £1,000, payable to the same payees,-which were drawn
against the "account of cheese per Britannic, and lard per Greece;"
which bills had been purchased by the petitioners on the day of their
date. On the seventh day of August, 1875, Baxter & Co. failed, and
made an assignment of their property in trust for their creditors.
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In Novemberfollowing a petitiolt'in bankruptcywas filed against
themin this court, on which an adjudicationin bankruptcywas had
on December24, 1875. On the twenty-eighthday of March, 1876,
a trusteewasappointedby the creditorsfor closingup thebankrupts'
estate. OnAugust3, 1877,the petitionersfiled proofsof debtagainst
the bankruptsupon.six bills of exchange,as unsecureddem:lnds
amountingaltogetherto the sum of $56,239.87,including the two
bills first abovementioned. On the third dayof November,1877"they
receiveda dividendof 5 percent.,andon thetenthof February,1879,
a further dividendof 3 per cent.,on the amountproved. They now
ask leaveto withdraw their proofs in respectto the two bills above
mentioned,uponrestoringthedividendsreceivedthereon,with inter-
est, upon the ground sta.tedin their petition. This is opposedby
the trusteein behalfof the creditors. The,two bills in questionhad
beenpurchasedby the petitionersupon the faith of the securityof
cheese'and lard forwarded, or to be forward'ed,by Baxter & Co. to
JonesBros. by the steamersBritannic and Greece,as referredto in
the bills. The bills of ladingwere not attachedto the drafts; and
suchhadpreviouslybeentheir usualCOurseof dealing. Immediately
upon the failure of Baxter & Co. the petitioners employed their
attorneyto examineinto the law and the facts in regard to the situ-
ation of their claims and their seourity under the bill&,'and were
advisedthat wherethe goodsreferredto in the bills of exchangehad
beenactually forwarded,the bills would constitutea lien upon the
goodsor their proceeds.

The resultof the examinationinto the facts by their attorneyat
that time led to the belief on his part thatwhile certaingoodsrepre-
sentedby otherbills of exchangehadbeenforwarded,the goodsrep-
resentedby the two bills in questionhad not beenforwarded. This
was in fact a mistake, which the petitioners,through the English
branch of their house,Brown, Shipley & Co., afterwards learned
in due courseof mail; but their attorneyherewas not apprisedof

. his mistakenor washis misapprehensioncorrected. In 1877,accord-
ingly', whenthe sameattorneypreparedthe proofsof debt,thesetwo
bills were includedwith theáothers,andall were thus provedasunse-
cured,uponthe suppositionand belief on his part that the goodshad
not goneforward,andthat therewas no claim to securityuponthem;
while certainotherbills, uponwhicb the attorneyunderstoodthat the
goodshadbeenforwarded,were not includedamongthe claimsthen
proved. Thepetitioners,on theotherhand,supposedthattheirattor-
neyhadbeenapprisedof thefact thatall thegoodshadbeenforwarded
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to the drawee, �~�a�n�d that the proofs were drawn in accordance with,
and saving to them, all their legal rights. The error was not discov-
ered until a few months since, when, in a suit in the High Court of
justice, Chancery Division, in England, by Brown, Shipley & Co.,
plaintiffs,against the drawee and the trustee of the' bankrupts,
whereby the plaintiffs sought to assert their lien upon the proceeds
of the goods, the trqstee interposed as one of his defences the proofs
of �t�h�~ drafts in this court as unsecured claims as a waiver or forfeit-
ure of any lien upon the goods. The delay in the commencement of
this last suit had been caused through previous litigation in England
in the same court, wherein Dennistown, Wood & Co. had, shortly
after the arrival of the goods in England in 1875, asserted a claim
upon the goods or their proceeds in their favor. The trustee, as well
as Brown, Shipley & Co., were defendants in that suit. The latter,
in their answer, had asserted their priority of lien, but without claim-
ing specific relief.in that suit. Final decree against Dennistown,
Wood & Oo.'s claim was not rendered until July, 18!:!1; whereupon,
within a few days thereafter, the suit first mentioned was commenced
by Brown, Shipley & Co. The trustee in this last suit defends, not
merely upon the ground that the petitione.rs are precluded from
recovery in consequence of their proof of the drafts in 1877 as unse-
cured debts,imt also upon the werita, contending that upon the fact.s
the petitioners are not entitled to eithe!.; a legator an equitable lien.
Without specifying further the details of the matters referred to in

the present petition, and in the answering aijidavits on. the part of
the trustee, I am satisfied thai' the proof of debt made by the
petitioners in 1877, so far as it eJP.hracesthe two bills of exchange
above mentioned, was· the result of a mutual misunderstanding
between the petitioners and their attorney; that, on the part of the
latter. to whom the preparation of the proofs had been entrusted, it
was purely a mistake of �f�~�c�t�, and that although the proofs were sub..
mitted to and verified by one of the petitioners who did know the
facts in regi\rd to the forwarding of the goods, yet that he was mis-
taken also in supposing that his attorney had �~�n�o�w�l�e�d�~�e oUhe facts,
and that the proofs �w�~�.�r�e properly dra.wn in reference to those facts,
80 as to save to them their: legal nghts then in litigation in England.
The security claimed, 'by. w.ay, of the alleged lien is of a peculiar
character, and,as the .tcustee. even now contends, altogether novel
and without any legal foundation. But that neither the petitioners
nor their attorney ever contemplated waiving their claim, or doing
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any act to prejudiceit, is, I think, clearlysubstantiated,not merely
by the claimsof the petitionersin the litigation in England,which
hasbeenall the time going on,butespecially,also,from the fact that
two other bills of exchangefor aboutthe sameamounts,asto which
the attorneyknew the goodshad beenforwarded,wereomitted from
the proofs,and have never been presentedin bankruptcy at all,
although the claim to a lien on the goods as to those bills was
attendedby additionallitigation here,growingout of theassertionof
title to thegoodsby theoriginal vendorsof Baxter& Co. The proofs,
therefore,mustbe regardedas being madeunder a puremistakeof
fact on the part.of the attorneywho preparedthem,and mistakeof
mixed law and fact on the part of the petitioners. In suchcasesit
hasbeenthepracticein courtsof bankruptcyin this countryto permit
the error to be correctedwhen the estatehas not beeninjuriously
�~�e�c�t�e�d�, or whenanyactionbasedthereuponcanbe recalledor com-
pensated.

In the caseof Clark et Biningerj in this court, (5 N. B. R.""255,)
proofs were allowed to be amendednnder circumstances�s�o�~�e�w�h�a�t

similar.
In the caseof Edward Hubbard,Jr., 1 Low. 190,(1 N. B. R. 679,)

Lowell J.,says:"
..Whenproofhasbeen�~�a�d�e undera mistakeof fact, or evenof law,it �m�~�y

becorrected,almostas a matterof course,if neitherthe bankruptnor other
creditorswho haveproved will be injured. And evenwhere the rights of
otherswill beaffected.if theonly effect is to restoreall partiesto the position
they werein beforethedebtwasproved,it would beproperto allow thewith-
tlrawal if therehadbeena mistakeandno wantof diligence."

In the caseof John F. �P�a�r�k�~�s�, 10 N. B.R. 82, Longyear,J., says:
t. Thecourtundoubtedlypossessesthepower,in itsdiscretion,to allow proofs

of debt to beamended,and in casesof mistakeor ignorance,Whetherof fact
oroil law, will generallyexercisethatpowerin theabsenceof fraud,and When
all partiescanbe placedin the samesituationtheywould havebeenin jf the
error badnot occurred,and wherejusticeBeemsto demandthatit shouldbe
done." In re Brand,8 N. B. B. 824; In re Jaycox,8 N. B;R, 277;&x; parte
Harwood,Crabbe,496;Edwardsv. Morgan, McClel. 551.

But wherea creditor,by proof of his debt, has taken part in the
meetingsof creditors,and controlled the action of others in the
choice of an assigneeor trustee,or influencedthe qUGstion of the
bankrupt'sdischarge,he is held precluded from any subsequent
changein his proofs. NewBedford,etc.,v.Jt'aáirHaven,etc., 9 Allen,
175, 180; Ex parteSolomon,lGlyn & J. 25; Stewartv. [sidor, 1 N,
B. R. 485; In re Bloss,4 N. B. R. 147.


