THE EATR. 881

cumstances. The necessity for putting up wind-sails at the pier
must be shown, and that it would have prevented the. sickness and
death; and that the damage was the direct and proximate result of
the omission. This has not been done. The continuance of the mor-
tality through Wednesday, although the wind-sails were put up before
reaching Sandy Hook, and kept up, and the bad condition of the sur-
viving between-decks cattle, lead irresistibly to the conclusion that
the fatal thing was the keeping the cattle at all in the between-decks
of that ship in that weather, and not the omission to put up wind-
sails at the pier or to keep the cattle on the pier till the hour of sail-
ing. Certain it is that, with the ship as she was from Sandy Hook
on, with wind-sails up and all the appliances she had in use and the
hatches open, in view of the causes operating and of the results, no
possible discrimination can be made between the damage resulting
from the operation of those causes before reaching Sandy Hook and
the damage resulting from those causes after reaching Sandy Hook.
The evidence is all of it very vague and general. There was not, on
the part of any one, any intelligent observation of particular animals
as there might have been, so as to show that they sickened or died
from the effects of the heat at the pier. All the deaths and all the
sickness and all the damage cannot on the evidence be legally attri-
buted to the subjection of the cattle to the heat in the between-decks
before reaching Sandy Hook.

The libel must be dismissed, with costs to the claimant in both
eourts.

8ee 5 FED. REP. 875.

Tee Kare.*
(District Court, E. D. Pennsyloania. June 27, 1882,)

CARRIAGE OF Goops BY WATER—DUTY oF CoNsIiGNEE To REMOVE Go0DS FROM
WHARF—WHAT I8 REASONABLE NOTICE.

A bill of lading stipulated that the congignee should take the goods from the
ship immediately she was ready to discharge. The ship arrived at the dock on
Saturday, and on the same day, between 11 and 12 o’clock in the forenoon,
notice was sent to the consignee that she would discharge on Monday. The
cargo was discharged on Monday, and part of it placed on the pier uncovered,
although there was a shed on the pier at the end furthest from the vessel.

#Reported by Frank P. Prichard, Esq., of the Philadelphia bar.
v.12,00,10—56
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_About 3 o’clock on Monday it commenced to rain, and the wool was damaged.
Held, that the notice to the consignee was sufficient, and that as the damage

- was caused by his failure to remove or protect thi¢ goods, the ship was not
liable therefor. . . .

Libel by Sev1lle Schofield agamst the steam-ship Kate to recover
damages for injuries to wool shipped on the ‘steam-ship. The facts
were a8 follows: :

The wool was shipped at Odessa, consigned to Brown Bros. & Co., at Phil-
adelphia, who afterwards assigned the bill of lading to libellant,. The bill of
lading contained the following clause: “The goods to be taken from the ship
by the consignee immediately the vessel is ready to discharge, any custom of
the port to the contrary notwithstanding, or othérwise they will be landed or
put into craft by:the master or ship’s agent at the merchant’s risk and ex-
pense. The ship’s responsibility to eease immediately the -goods. are dis-
charged from the ship’s deck.” . On Friday, September 10, 1880, the steam-
ship arrived at Philadelphia, and the, next day was entered at the custom-
house and docked. By the regulations of the custom-house a cargo cannot
be discharged upon general order until 48 hours after entry, but a- speclal
license to discharge earlier may be obtained. - Suchi a license was obtained on
behalf of the steam-ship, and on Saturday forenoon, September 11th, between
11 and 12 o’cloek, a young man was sent to libellant’s office with a written
notice that the wool would be discharged on.the morning of Monday, Sep-
tember 13th.. This notice was not produced by libellant, nor did respondents
call the young man as a witness. The libellant, however, testified that he
did receive, about 2 o’clock on Saturday, a written notice of the arrival of the
ship, and that he could not tell how long the notice had been at:his office before
he received it. He sent it at once t0 his custom-house broker to attend topay-
ing the duties, ete. On Monday, between 7 o’clock A. M. and 2 o’clock p. M.,
the wool was discharged. The pier at the end where the ship was lying was
uncovered, but the other end was covered with a shed large enough to protect
the whole cargo. Part of the wool was placed in the shed, and part on the
uncovered portion of the pier. About 2 o’clock P. M. a bill for the freight
was presented to libellant, who paid it under protest. About 8 o’clock p. M.
libellant visited the wharf, and found that the wool had all been discharged
and was then being weighed by the customs officers. About the same time it
commenced to rain. . Libellant sent a watchman to the wharf, who partially
protected the wool with the steam-ships tarpaulins, but it continued to rain
heavily during the night, and the wool on the uncovered portion of the pier
was damaged. To recover for such damage libellant commenced thls pro-
ceeding. ;

Alfred Drwer, Richard P.White, and J . Warren C’oulston, for hbellant

Curtis Tilton and Henry Flanders, for respondent.

Burier, D. J.. The contract respecting delivery is speclal and
very specific. Libellant is required to “take the wool from the ghip
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immediately she is ready to discharge; any custom of the port to the
contrary notwithstanding, otherwise it will be landed or put into craft
by the master * * * at the merchant’s risk and expense. The
ship’s resposibility to cease immediately the goods are discharged
from her deck.” '

On the ship’s arrival it was the master’s duty to give reasonable
notice of the time and place of discharge. Whether he performed -
this duty is the only question involved. If he gave notice on Satur-
day morning, as respondent alleges, it was reasonable and sufficient.
The duty of proving he did is on the respondent; and if the fact is
left in doubt a decree should go against him. I think, however, it is
not left in doubt. A young man was sent with notice at the time
named. No eopy was retained nor-is the young man produced. It
ig said heis beyond convenient reach. The answer admits, (impliedly
at least,) the receipt of notice on Saturday forenoon. The suggestion
that it did not contain a statement of the time and place of delivery
is not sustained. The libel, a8 originally drawn averred the absence
of such notice. The libellant, however, was unwilling to affirm this,
and the word “sufficient” was inserted by the clerk before qualifying
him. This seems like an admission that the notice was specific and
particular. Such no doubt was the fact. It is quite plain that the
libellant’s only objection to it was.its insufficiency, as he supposed, in
point of time. Depending upon the general custom respecting per-
mits from the customs department, he believed more time would be
consumed after the vessel’s arrival, in preparing to deliver the wool
than was actually necessary, and that he would thus be afforded
more time in preparing to recelve it than the notice -contemplated.
This is made plam by his own testimony. After admitting the re-
ceipt of notice on Saturday forenoon, the examination proceeds:

“_Qz@&stion. Will you tell me why you did not “go at once on S8gturday, on
Teceiving the notice of which you have spoken, and take charge of it?” -
© “dnswer. Because it is out of custom. Our customary way is when
wool comes in that'it is put under sheds, and stays there until we have paid
our duties, and gone through all the performances; and we don’t know but

what it'is under proper protection until it is handed to us, and we have done
with this cargo as with all the rest.”

"Here is the secret of all the trouble. He hadno right to rely upon
this custom. Having contracted to take the wool from the ship as
goon a8 she could prepare for delivery, he was bound to do so, regard-
less of all customs. As before remarked, the notice on Baturday
forenoon, of a purpose o deliver on Monday morning, was sufficient.
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If he thought otherwise he should, at least, have objected. He, how-
ever, gave the subject no attention other than to send the paper to
his broker. It was his duty to be present on Monday morning
and receive his wool. In his absence the respondent was justi-
fied in placing it on the wharf, as he did. He was not required to
store it, or place it under cover. Had the libellant been present, in
accordance with his duty, it would not be suggested that the place of
deposit was improper. Could he by disregard of duty impose on
respondent the labor or expense of placing it elsewhere? Certainly
not. If loss ensued it was from his own fault. The respondent did
not undertake to store the wool, or in anywise protect it after leav-
ing the ship. On the contrary, as we have seen, the libellant con-
tracted to take it when ready for discharge and relieve the respond-
ent from such duty.

The question, however, as before suggested, is one of notice simply,
and this having been decided against the libellant, his complaint must
be dismissed with costs. .

CHRISTIAN v, VaN TassEL,
(District Court, 8. D. Now York. June 22, 1882.)

1. WHARVES AND SLIPS—OBLIGATIONS OF Omns—WmNme oF Ons'rnucmons.
The owner of a slip where candl-boats are in the habit of coming in to dis-
charge their cargoes at the ownei’s elevator, is bound to keep it free from inju-
rious obstructions at the head of the slip, or to warn vessels thereof
2. Bamr—ErFECT OF NOTICE.

Where the libellant was notified that the water at the head of the shp was
ghoal, and in order to bring his after hatch beneath the elevator brouoht the
bows of his boat up near to the bulk-head at about high tide, and ‘when

" the tide fell, a few feet of her bow grounded upon some stones in the bank, of
-‘which stones the libellant was not notified, and the bows being High vut of
the water the boat wasstrained by the weight of cargo in the center; as‘the tide
fell, causing leakage and damage to the cargo, and no diligence beinig proved
in observing when she firat grounded, or any. attempt to:haul her off immedi-

. ately thereafter, and it not appearing that when effurts were made tohaal her

..off they would have been successful put for the stones, ied, that the sloping
bank and the boat’s grounding thereon at the libellant's risk, after notme, were
the primary cause of the damage, aggravated by the stones, which increased
the difficulty of removal, for -which the defendant was responsible;-and -both
causes concurring, and ‘tiot being, dlstmgulshable, the hbellant should recover
but half his- damages. N

Beebe Wilcox & Hobbs, for hbellant
. Butler, Stillman & Hubbard, for respondent
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