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ages would be to allow the libelants the $325 which they paid for
the boat at the bottom of the bay, and add to that sum such propor-
tion of the moneys expended by them previous to the collision in rais-
ing her and her eargo as the value of the vessel bears to the value of
the cargo. This would make the damages for the loss of the boat
about $600, which is conceded to be an approximation only; but the
whole case is necessarily one of approximation.

I am of the opinion that the exception as to the value of the canal-
boat should be sustained, and that the sum should be reduced to $600.
I find nothing in the proofs which authorizes me to disturb the report
of the commissioner in regard to the value of the coal, or the extra
expenses incurred by reason of the collision, and the exceptwns to
these items are overruled.

Siupson v. SerECKELS and others,
(District Court, D. California. August 7, 1882.)

CoLLISION—OVERTARING VESSEL—DUTY To Avorp COLLISION.

A vessel overtaking another ig required to keep out of the way of that vessel,
and steps to avoid collision must be taken in season, and the burden of proof,
in case of an accident, is on the overtaking vessel to show diligence on her part
and negligence on the part of the other vessel. Doctrine applied to a case
where the overtaking vessel was more heavily laden and deeper in the water
than the other vessel, and both were drifting with a strong ebb-tide, with a

.heavy gwell from the opposite direction, and the wind light and variable.

In Admiralty.

James C. Perkins, for libelant.

C. Temple Emmett and Jas. Wheeler, for respondents.

Horrman, D. J. At about 6 4. m. on the sixth day of March, 1881,
the steam-tug Hercules took in tow the libelant’s brig Rival, and the
respondent’s schooner Rosario, and proceeded to sea. The schooner
Rosario was dropped at or near the nine-fathom buoy, and the brig
Rival about one mile and a half further out, or to the S. W. At this
time, about 8 o’clock 4. M. of the same day, a strong ebb-tide was
running to the 8. W., and a heavy swell setting in from the 5. W.
The wind was light and variable from the 8. E., or 8. 8. E, The
Rosario was heavily laden and deep in the water. The Rival was
light. The influence of the tide was, therefore, most strongly felt by
the Rosario, while that of the 8. W. swell operated most strongly on
the Rival. The course made, or attempted to be made; by the Rosario
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was W. by 8., while that of the Rival was about-W. N.'W. But the
wind was too light to afford perfect steerage way to either vessel, and
for some time before the collision there appears to have been no wind.
At about the moment of the collision a puff of wind sprung up from
the 8. W. Whether this occurred before or after the vessel struckis
disputed. About 10 o’clock a.m. the vessels collided. The port cat-
head of the Rosario struck the Rival on the starboard side of the
stern-post. Recoiling, she again struck her bow'directly upon the
stern-post of the Rival. - Again recoiling, she struck the:Rival on the
port side of the stern-post, and rubbed along the port side of the
latter until the bows of the two vesselas came together, when they
swung clear of each other. The vessels were in' full view of each
other from the time of startmg until the collision.

The foregoing narrative is derived from the answer of the respond-
ents, and from the statement of “undisputed facts” contained in the
written brief of their advocate.

It is, I think, apparent that both vessels were sailing, or perhaps
drifting, in the same general direction, and the Rosario drawing more
water than the Rival, and therefore more influenced by the current
and less by the swell, gradually overtook the Rival, on whom those
forces acted with a reversed effect. The Rosario was therefore clearly
within the rule which requires every vessel overtaking another vessel
to keep out of the way of the last-mentioned vessel, (article 17, rules
1864;) and the burden of proof, in cases of accident, is on her to
show diligence on her own part and negligence on the part of the
other vessel. The Governor, Abb. Adm. 108. It is not only her duty
to take steps to avoid the collision, but she must do so in season.
Whettridge v. Dell, 28 How. 418. “A ship going out of port,” says
Emerigon, “is to take care to avoid the vessel that has gone out
before her.” Emerigon, ¢. 12, § 14, p. 330. And Valin says, (sec-
fion 2, p. 578:) “Whether it be by night or day, the ship that leaves
after another and follows her should take care to avoid & collision,
without which she will have to answer in damages.” See opinion of
Mr. Justice Clifford, 23 How. 454.

As the collision did not occur until about two hours after the tug
dropped the Rival a mile and a half ahead of the Rosario, it is evi-
dent that the latter approached the former very gradually, -There
was thus ample time for the Rosario to have taken means to prevent
the collision as soon as it seemed likely to occur, and before the
danger became imminent. Both vessels were on or near the bar.
Had the Rosario seasonably dropped an anchor all danger of collision



SIMPSON v. SPRECKELS. 95

would have been. avmded and this simple precautmn it was clearly
her. duty as the vessel astern to take. : '

. The cause of the collision is, I think, clearly revealed by the mate
of the Rosario. He testifies that when the vessels were about one-
eighth or a quarter of a mile apart the master of the Rival called out
to the master of the Rosario to drop his anchor, to which the latter
replied by telling him to drop his.  Capt. Swift, of the Rosario, tes-
tifies to the same effect. He states that about five minutes before
the collision Capt. Adams called out to him to drop his anchor; and
when asked why he did not do so, he answers: “Capt. Adams, of
course, had charge of his ship, and I had charge of mine, Perhaps
we saw things in a little different way. I don’t know that I should
obey Capt. Adams. Why didn’t he anchor his ship? As I sup-
posed he was gomg to drift clear of me as he was going across my
bow, I didn’t cast my anchor. I supposed he would dnft on to me
if 1. had done s0.” Reecord notes, p. 78.

This last intimation, that in his opinion it would have been im-
prudent to drop his anchor, is hardly consistent with the admitted
fact that he did let go his anchor, by which, as he states, the vessel
was brought up before the collision. If the depth of water was as
claimed by the respondents, it was impossible that the vessel could
have been brought up with the length of chain then ranged before the
windlass, unless we accept Mr. Pauzus’ statement that he paid out
45 fathoms of chain before the collision, and that “it fetched her up.”
Thls operation he does not pretend to have commenced until the ves-
sels had approached within one and a half or probably two ships’
lengths of each other. But the fact that it was resorted to, although
too late, is a sufficient answer to Capt. Swift’s suggestion that by
dropping anchor the ehances of collision would have been increased.

The answer alleges as a fault on the part of the Rival that imme-
diately before the collision she attempted to tack, and, failing to do so,
was taken aback and drifted down on the Rosario. But this is denied
by all on board the Rival, and, under the circumstances, it seems
almost impossible that she should have made any such attempt.

It appears from all the testimony that there was little or no wind—
not enough to afford good steerage way to either vessel. No captain
in his senses would have attempted to tack under such circumstances.
If, as some of the witnesses state, a puff came out from the south- .
west just before the collision, it gave the Rival a fair wind, as her
course lay to the northward and westward. She had, therefore, no
motive to tack, even if the maneuver had been practicable.
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The testimony in the case is quite voluminous. There are, as
usual, many contradictions and discrepancies in the statements of the
witnesses, even when testifying on the same side. But the principal
facts of the case can be clearly discovered. The Rosario, going out
behind the Rival, overtook and ran into her through neglect of
measures to avoid her which the law called on her master to adopt.

Decree for libelants. Cross-libel dismissed.,

Counterfeiting—Essential Allegations.

UniTeED STATES 9. CARLL, U. 8. Bup. Ct,, Oct. Term, 1881, On certificate
of division in opinion between the judges of the circuit court of the United
States for the southern district of New York. The indictment was brought
under section 5431 of the Revised Statutes. The decision was rendered by
the supreme court of the United States on April 24, 1882. Mr. Justice Gray
delivered the opinion of the court.

In an indictment upon a statute it is not sufficient to set forth the offense
in the words of the statute unless those words of themselves fully, directly,
and expressly, without any uncertainty or ambiguity, set forth all the ele-
ments necessary to constitute the offense intended to be punished; and the
fact that the statute in question, read in the light of the common law and of
other statutes on the like matter, enables the court to infer the intent of the
legislature, does not dispense with the necessity of alleging all facts necessary
to bring the case within that intent. The offense at which the statute is
aimed is similar to the cojnmon-law offense of uttering a forged or counter-
feit bill, and knowledge that the instrument is forged and counterfeited is
essential to make out the crime, and the omission to allege that the defend-
ant knew the instrument which he uttered to be false, forged, and counter-
feit, fails to charge him with any crime,

S. F. Phillips, Solicitor General, for the United States.

‘William C. Roberts, for accused.

Cases cited in opinion: T. 8. v. Cruikshank, 92 T. 8. 542; U. S. v. Sim-

mons, 96 U. 8, 360; Com. v. Clifford, § Cush. 215; Com, v, Bean, 14 Gray, 52;
Com. v. Filburn, 119 Mass. 297.

Practice—Rehearing.

CuicAGo, D. & V. R. Co. and others ». Fospick, U. 8. Sup. Ct., Oct. Term,
1881. Appeal from the circuit court of the United States for the north-
ern distriet of Illincis. On petition for a rehearing. The decision was
rendered by the supreme court of the United States on May 8,1882. Mr. Jus-
tice Matthews delivered the opinion of the court, granting the application, on
the ground that the record on which the case was decided was not complete,

Lawrence, Campbell & Lawrence and Henry Crawford, for the petition.




