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ageswould 'be to allow the libelants the $325 which they paid for
the boatat the bottonl of the bay,andadd to that sumsuchpropor-
tion of the moneysexpendedby thempreviousto the collision in rais-
ingherandhercargoas the valueof the vesselbearsto thevalueof
the cargo. This would make the damagesfor the lossof the boat
about$600,which is concededto be an approximationonly; but the
whole caseis necessarilyoneof approximation.

I am of the opinion that the exceptionas to thevalueof thecanal-
boatshouldbesustained,andthatthesumshouldbereducedto $600.
I find nothingin the proofswhich authorizesme to disturbthereport
of the commissionerin regardto the valueof the coal, or the extra
expensesincurred by reasonof the collision, and the exceptionsto
theseitemsareoverruled.

SIMPSON 'V. SPRECKELS and others.

(District Court, D. California. August 7,1882.)

COLLISION-OVERTAKING VESSEL-DUTY TO AVOID COLLISION.
A vesselovertakinganotheris requiredto keepout of the wayof that vessel,

andstepsto avoid collisionmust be takenin season,andthe burdenof proof,
in caseof anaccident,is on theovertakingvesselto showdil igenceon herpart
and negligenceon the part of the other vessel. Doctrine applied to a case
wherethe overtakingvesselwas moreheavily laden and deeperin tlle water
than tha other vessel,and both were drifting with a strongebb-tide,with a
heavy swell from theoppositedirection,andthewind light andvariable.

In Admiralty.
James O. Pm'kina, for libelant.
O. Temple Emmett andJas. Wheeler, for respondents.
HOFFMAN, D. J. At about6 A. M. on the sixth dayof March,1881,

the steam-tugHerculestook in tow the libelant'sbrig Rival, andthe
respondent'sschoonerRosario,andproceededto sea. The schooner
Rosariowasdroppedat or near the nine-fathombuoy, and the brig
Rival aboutonemile anda half further out, or to the S. W. At this
time, about 8 o'clock A.. M. of the sameday, a strong ebbátidewas
running to the S. W., and a heavyswell setting in from the S. W.
The wind was light and variable from the S. E., or S. S. E. The
Rosariowas heavily ladenand deepin the water. The Rival was
light. The influenceof the tide was,therefore,most stronglyfelt by
the Rosario,while that of the S. W. swell operatedmoststronglyon
theRival. Thecoursemade,or attemptedto be by theRosario
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was W. by S., while that of the Rival was aboutW. N.'W. But the
wind was too light to afford perfect steerage way to either vessel, and
for some time before the collision there appears to have been: no wind.
At about the moment of the collision a puff of wind sprong up from
the S. W. Whether this occurred before or after the vessel'l!truckis
disputed. About 10 o'clock A. M. the vessels collided. The port cat-
head of the Rosario atruck the Rival on the starboard side of the
stern-post. Recoiling, she again struck her bow directly upon the
stern-post of the Rival. Again recoiling, she struck the Bival on the
port side of the stern-post, and rubbed along the port side of the
latter until the bows of the two vessels oame together, when they
swung clear of each other. The vessels were in full view of each
other from the time of starting until the collision.
The foregoing narrative is derived from the answer of the respond-

ents, and from the statement of "undisputed facts" contained in the
written brief of their advocate.
It is, I think, apparent that both vessels were sailing, or perhaps

drifting, in the same general direction, and the Rosario drawing more
water than the Rival, and therefore more influenced by the current
and less by the swell, gradually overtook the Rival, on whom those
forces acted with a l'eversed effect. The Rosario was therefore clearly
within the rule which requires every vessel overtaking another vessel
to keep out of the way of the last-mentioned vessel, (article 17, rules
1864 j) and the burden of proof, in cases of accident, is on her to
show diligence on her own part and negligence on the part of the
other vessel. The Governor, Abb. Adm. 108. It is not only her duty
to take steps to avoid the collision, but she must do so in season.
Whettridge v. Dell, 23 How. 418. "A ship going out of port," says
Emerigon, "is to take oare to avoid the vessel that has gone out
before her." Emerigon, c. 12, § 14, p. 330. And Valin says, (sec-
tion 2, p. 578:) "Whether it be by night or day, the ship that leaves
after another and follows her should take care to avoid a collision,
without which she will have to answer in damages." See opinion of
Mr. Justice Clifford, 23 How. 454.
As the collision did not occur until about two hours after the tug

dropped the Rival a mile and a half ahead of the Rosario, it is evi-
dent that the latter approached the former very gradually. ,There
was thus ample time for the Rosario to have taken means to prevent
the collision as soon as it seemed likely to occur, and before the
danger became imminent. Both vessels were on or near the bar.
Had the Rosario seasonably dropped an anchor all danger of collision
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would havebeena.'Voided; and this simple precautionit wasclearly
hel; duty as the vesselasternto take. ..
T.he causeof the collision is, I think, olearly revealedby the mate

of the Rosario. He testifies that when the vesselswere aboutone..
eighthor a quarterof a mile apartthe masterof the Rival calledout
to the masterof the Rosarioto drop his anchor,to which the latter
replied by telling him ttl drop his. Capt. Swift, of the Rosario,tes-
tifies to tbe sameeffect. He statestbat about five minutesbefore
the collision Capt.Adamscalledout to him to drop his ancbor; and
wben askedwby he did not do so, he answers: "Capt. Adams,of
course,hadchargeof his ship, and I hadchargeof mine. Perhaps
we sawthings in a little, different way. I don't know that I should
obey Capt. Adams. Why didn't he anchor his ship? As I sup-
posedhe was going to drift clearof me as he.was goingacrossmy
bow. I didn't cast.my anchor. I supposedhewould drift on to me
if Ihaddoneso." Recordnotes,p. 78.

This last intimation,that in his opinion it 'Would have beenim-
prudent to drop his anchor,is hardly consistentwith t.he admitted
fact that he did IElt go his anchor,by which, as he states,the vessel
"asbrought up before the collision. If the depth of water was as
claimed by the respondents.it wasimpossiblethat the vesselcould
havebeenbroughtup with the length of chain thenrangedbeforethe
windlass,unlesswe acceptMr. Pauzus'statementthat he paid out
45 fathomsof chainbeforethecollision,and that "it fetchedherup."
1hisoperationhe doesriot pretendto havecommenceduntil theves-
sels had approachedwithin oneand a. half or probably two ships'
lengthsof eachother. But the fact that it wasresortedto, although
too late, is a sufficient answer to Capt. Swift's suggestionthat by
droppingancborthe chancesof collision would havebeenincreased.

The answerallegesasa fault on the part of theRival that imme-
diatelybeforethecollisionsbeattemptedto tack,and,failing to do so,
wastakenabackanddrifted down on theRosario. But this is denied
by all on board the Rival, and, under the circumstances,it seems
almostimpossiblethat sheshouldhavemadeany suchattempt.

It appearsfrom all thetestimonythat therewaslittle or no wind-
not enoughto afford goodsteerageway to eithervessel. No captain
in his senseswouldhaveattemptedto tackundersuchcircumstances.
If, as someof the witnessesstate,a puff came out from the south-
west just before the collision, it gave the Rival a fair wind, as her
courselay to the northwardandwestward. She had, therefore,no
motive to tack, evenif the maneuverhadbeenpracticable.
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The testimony in the caseis quite voluminous. There are,as
usual,manycontradictionsanddiscrepanciesin thestatementsof the
witnesses,evenwhentestifyingon the sameside. But the principal
factsof the casecanbe clearly discovered. The Rosario,goingout
behind the Rival, overtook and ran into her through neglect of
measuresto avoidherwhich the law calledon her masterto adopt.

Decreefor libelants. Cross-libeldismissed.

Counterfeiting-EssentialAllegations.
UNITED STATES 'D. CARLL, U. S. Sup.Ct., Oct. Term,1881. Oncertificate

of division in opinionbetweenthe judgesof thecircuit courtof theUnited
Statesfor the southerndistrict of New York. The indictmentwas brought
undersection5431of the RevisedStatutes. Thedecisionwas renderedby
the supremecourtof theUnitedStateson April 24, 1882. Mr. Justice(}rag
deliveredthe opinion of thecourt.

In an indictmentupona statuteit is not sufficient to Bet forth the offense
in the wordsof the statuteunlessthosewords of themselvesflllly, directly,
and expressly,without any uncertaintyor ambiguity,set forth all the ele-
mentsnecessaryto constitutethe offense intendedto bepunished;and the
fact that thestatutein question,readin the light of thecommonlaw andof
otherstatuteson the like matter,enablesthe court to infer the intent of the
legislature,doesnot dispensewith the necessityof allegingall factsn.ecessary
to bring the casewithin that intent. The offenseat which the statuteis
aimedis similar to the offenseof utteringa forged or counter-
feit bill, and knowledgethat the instrumentis forged and counterfeitedis
essentialto makeout thecrime,and theomission to allegethat thedefend.
ant knew the instrumentwhich he utteredto be false, forged,andcounter.
feit, fails to chargehim with any crime.

S. F. Phillips, Solicitor General,for theUnitedStates.
William C. Roberts,for accused.
Casescited in opinion: U. S. v. Cruikshank,92 U. S. 542; U. A. v. Sim-

mons,96 U. S. 360; Com. v. Clifford, 8 Cush.215: Com. v. Bean,14 Gray,52:
Com. v. Filburn, 119 Mass.297.

Practice-Rehearing.
CHICAGO, D. & V. R. Co. and others'D. FOSDICK,U. S. Sup.Ct., Oct.Term,

1881. Appeal from the circuit court of theUnited Statesfor the north-
ern district of Illinois. On petition for a rehearing. The decision was
renderedby thesupremecourtof theUnitedStateson May 8,1882. Mr. Jus-
ticeMatthews deliveredtheopinionof thecourt,grantingtheapplication,on
thegroundthat the recordon which thecasewas decidedwas not complete.

Lawrence,Campbell& Lawrenceand Henry Crawford,for thepetition.


