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which forbid a court to supply the latter, applywith equal force to the
former. The tax, when assessed, is not a fund which can be dealt
with by a court as an equitable asset or a chose in action subject to
an implied trust. The levy and assessment is a step in a process of
which the collection is another, and that proceeding is the only agency
known to the law by which the desired result can be affected. The
jurisdiction of this court is confined to compelling the state officers to
perform their duty under the state laws, and no substitute'can be in-
vented.
The bill, consequently, must be dismissed.
BAXTER, C. ;r., dissents; and a division is certified to the supreme

court of the United States.

NOTE. For Judge Baxter's views upon this question Bee (Jarrett v. Mem-
phis, 5 FED. REP. 860, delivered upon entering t)le mandate of the supreme
court in the case of Meriwether v. (Jarrett, 102 U. S. 472.-[REl'.

GILES V.

(Circuit Court, D.Ne'fJraska. January, 1881.)

WILL-CONSTRUOTION-POWER TO CONVEY FEE.
A bequest, "To my beloved wife, Edith J. Dawson"I give' and bequeathal!

my estate, real and personal, of which I may die seized, the same to remain. and.
be !tefl'S, with full power, right, and authority to tlispose of the same as to her 8hall
seem meet and proPefl', so long as she shall remain my widow," give,S to the leg-
atee unlimited power to dispose of any or all of the property bequeathed, so
long as, she remains a widow.

On Demurrer to Petition.
J. M. Woolworth, for plaintiff.
llf(lrquett, Deweese ef; Hall, 'for defendant.
MCCRARY, C. J. Was Edith J. Dawson empowered by the will of

Jacob Dawson to convey the fee of the premises? The answer to
this question depends upon the construction of the will.
In its determination very little assistance can be derived from the

consideration of adjudicated cases, since testamentary conveyances,
unlike most others, present an endless variety of form and expression,
and each must be construed very largely by a consideration of its
own language and circumstances.
We have found gre:at difficulty in arriving at a satisfactory conclu-

sion as to the true construction of the will now nnder consideration.
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but, upon the best consideration we are able to give it, we holJ that
the widow was authorized to .convey the fee, and that the judgPlent
must therefore be for the defendant. We base this conclusion upon
the following considerations:
1. This construction is,.we think, the only one by which we can

give effect to the very comprehensive terms in which the bequest is
expressed, to-wit: "To my beloved.wife, Edith J ..Dawson, I give and
bequeath all my estate, real and personal, of which I may die seized,
the same to 'remain and be hers, with Jull power, 'right, and authority to
dispose oj the same as to her shalt seem. meet and proper, so long as she
shall remain my widow." The whole property was to be hers. The
power of disposal was given by words well chosen to express the
most unlimited control. The whole instrument must be construed.
together, and the words just quoted must have their mean-
ing, except in so far as they are controlled by the other terms em-
ployed. The concluding words in the above quotation, "so long' as
she shall remain my widow,"do not restrain or limit the power of
disposal, but only the time of its exercise. The devisee had unlimited
power to dispose of any or all the property bequeathed, provided she
exercised it during her widowhood.
2. The condition can have full effect by giving the whole

ment the meaning above stated. The words are: "Upon the express
cOllditioll that if she shall marry again, then it is my will that all of
the estate herein bequeathed, or whatever may remain, shall go to
my, surviving children, share and share alike." If the language
employed had been such as to convey. the idea that the estate be-
queathed was to remain for the children it would have greatly
strengthened the position of plaintiff. But, on the contrary, the lan-
guage used clearly shows that the testator contemplated tha possibll-
ity, at least, that the widow might, under her unlimited power of
disposal during widowhood, sell and convey a part or all of the prop-
erty, and hence in case of her marriage the children were to receive
the estate bequeathed, "or whatever shall remain." It is only by
conceding the power of disposal as to pad that we can conceive of a
remainder, and if she had power to dispose of a part she had power
to dispose of all. Her control was precisely the same over every
part of the estate.
3. The construction we have adopted is the only one that will give

effect to every clause of the will. As we have seen, no other con-
struction is consistent with the terms of· the first clause of the will,
which declares the property hers, with power to dispose of it as to her
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shall seemmeet and proper. To hold that shetook only an estate
for years,with power.to disposeof no more, would be to nullify so
muchof the instrumentasgaveher the property"with power,right,
andauthority to disposeof tho sameas to her shall seemmeetand
proper." The'constructioncontendedfor by plaintiff is also incon-
sistentwith someof the languageusedin the condition,while that
we have adoptedwill give effect to all the olauses. Unlesswe hold
that the powerof disposalwasconferreduponthe widow by the will,
we cangive no meaningor effect to that clausein theconditionwhich
gives to the children,in caseof themarriageof thewidow, the

. bequeathed"or whatevermay remain." As alreadysuggested,this
implies that a part may bedisposedof, andproceedsupon thetheory
that therewas a power of disposalgiven by the will. It is insisted
that the words "or whatevermayremain" apply only to the personal
estate;but an examinationof the termsof the instrnmentwill show
that thereis no roomfor this construction. It is "theá6stateherein
bequeathed,"whether real or personal,or both, "or whatevermay
remain;" that is, whatevermay remainof the estatethat is to go to
the children. By recognizing the power of disposal we can give
meaningto this clause,andin no otherway canit haveany meaning
or effect.

4. The constructionwe adopt seemsto us the most reasonable.
The powerto sell the widow's interestduring her widowhoodwould
havebeenso uncertainas to theex.tentof the interestto be conveyed
as to be almost valueless. A title which could be endedthe day
after it wasgiven by the marriageof the grantorwould be too uncer-
tain to be of any value. It is scarcelyconceivablethat the testator
would havebeen80carefulto employthe well-chosenwordsfound in
the will giving the widow suchunlimited discretionas to the disposal
df the estate,if he had intendedonly to empowerher to conveyan
interestthat might be at any momentdefeatedby her marriage.

5. The statuteof Nebraska,accordingto which the will must be
construed,providesasfollows, (Gen.St.p. 800,¤ 124:) "Every devise
of land in any will hereaftermadeshall be construedto conveyall
the estateof the devisor therein, which he could lawfully devise,
unlessit shall clearly appearby the will that the devisorintendedto
conveya lessestate."

This statuteclearly requires that constructionof the will which
favorsthe theory that the whole estatewastransferredthereby.

The demurrerto the petition is sustained,and if plaintiff stands
upon his petition therewill be judgmentfor defendant.
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((Jircuit (lourt, D. Ndrraska. January,1881.)

1. LAm> GRAFF TO RAILROADS-CONSTRUCTION.
Land grantsto railroadstakeeffectfrom thetime t.hat t.be line of the rail.

road is definitely fixed or located,notwithBtandingthe.landsmaynot beseá
lected>tilla laterdate.

2. BAME.
Theland-grantactof July2, 1864,wasadefiniteandexpliettgrantof all the

landembracedwithin 10alternatesectionsoneachsideof thelineoUberoad,on
thelineoftheroad,alid notsold,reserved,orotherwisedisposedOf bytheUnited
Btates,andto.whicha pre-emptionor homesteadclaim hadnotattachedat the
time the line of road Wll.S definitely fixed: andthefoot thatcongressdid
not prescribeany1aterallimitin theselectionof landsáIn lieu of thoseprevi-
ouslysoldor disposedof bygoyernlJlent,cannotaffe!lt theconstructionof the
grant.

3. HOMESTEAD AND PRE-EMPTION RIGHTs.
Theactof April 21, 1876, (19 Bt. 35,) passedfor theprotectionof settlerson

public lands,by pre-emptionand homesteads,doesnot apply to a casewhere,
prior ,to 'suchpre-emptionor homesteadentry, the landshad beenspecially
grantedby actof congress,andhadfully vestedin thegrintee.

Suit in Equity.
H. H. Blodgett,for complainant.
T. M. Marquett andJ. W. Deweese,for respondent.
'MOCRARY, C. J. The controllingquestionin this caseis, did the

grant to the Burlington& Missouri River Railroad Companyattach
to the land in controversyon the fifteenth day of June,1865, the
dateat Which the line of the railroad was definitely fixed nnder the
provision!! of the act of congressapprovedJuly 2, 1864, making a
grantof lan<l to saidcompany? 13 St. p. 364, ¤ 19. Complainant
insiststhat the title did not passto the companynntil the land was
actually selectedby the companyandpa\entedtoit.'

Section19 of the act abovenamedprovidesas follows:
"Sec.19. And be it further enacted,that for thepurposeof aiding in the

constructionof sai(1. road,therebe,andherebyis, grantedto the saidBurling"
ton & Missouri River Railroad Companyevery alternatesection of public
land (exceptingminerallands,asprovidedin theact) designated.by odd num-
bers,to theamountof 10 alternatesectionsper mile on eachsideof said road,
on the line thereof,and not sold, reserved,or otherwisedisposedof by the
United.States,andto which a pre-emptionor homesteadclaim may not have
attachedat the time that the line of said road is definitely fixed: prOVided,
thatsaidcompanyshall acceptthis grantwithin oneyearfrom thepassageof
this act, by filing suchacceptancewith the secretaryOf the interior,andshall


