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pointed the inquiry sharply in that direction, and other elements
wereomitted.

As the casewill againhave to go to & jury, it is not proper to
analyze or discuss the testimony. A party giving and a party
receiving a preferencecanordinarilyuphold the transaction;but the
good faith thereof is still open to investigation. Wasáthe alleged
preferencemerelyto securea valid, subsistingdemand,and madein
goodfaith, or wasit given, not to securethe mortgagee,but to cover
up the mortgageor'sproperty, so that honest creditors could not
reachthe same,and the mortgageorpractically or actually remain
in the possessionandenjoymentthereof? In other words, was the
mortgagegiven for a fraudulent purpose,and assailablefor fraud,
despitethe allegedconsideration?

The motion for a llew trial is sustained.

WHITFORD v. CLARK COUNTY.

(Circuit Uourt, E. D. Missouri. October26, 1882.)

I. DBPOSTTTON-ADM1SSION IN EVIDENCE-PRESENCE OF DEPONENT.
A depositiondilly taken in a civil' action becausethe witness residesmore

than 100 miles distant from the placeof trial, is admi.,siblein evidence,sub-
ject to the right of the adverseparty to place the deponenton the witnesa
standif presentat the trial.

" CoUNTY BONDS-DETACHED COUPONs-FRAUDULENT ISSUES.
Wherecertaincountybondsanda numberof detachedcouponswereplaced

In the handsof an.agentof thecountyto be issuedby him conditionally,and
theagent isslledthem fraudulently,and transferredthedetachedcouponsto
A., his brother-in-law,andwhereB., who,while saidcountylYasdisputingthe
validity of said bondsand coupons.and negotiatingfor a compromisewith
the holdersthereof,had,with a full knowledgeof the facts,enteredinto a con-
tract with said countyto procuresaid bondsand couponsfor ásurrender,pur-
chasedthe couponstransferredto A., in the nameof C., and C. brought suit
thereonagainst the county,held, that C. was not a I)(J1I,ajitllJ holderfor value,
andcould.not recover.

On Motion for New Trial.
H. A. et A. O. Clover and Fisher tl RoweU, for plaintiff.
Glover et Shepley, for defendant.
TREAT, D. J. This casehaving beentried without the interven-

tion of a jury, the facts were specially found. The plaintiff urges
for error that the depositionof Cherry,residingmore than100 miles

áReportedby B. F. Rex, Esq.,of the St. Louis bar.
1l.eversed. See7 Sup. Ct. Rep.Soo.



838 FEDERAL REPORTER.

from the place of trial, andwithin the district, was permitted to be
readagainstdefendant'sobjection that he (the deponent)was pres-
ent in court. The court holds the rule to be that whena deposition
in a civil action has been duly taken,becausethe witness resides
more than100 miles distant,said depositionis admissible,subject,
however,to the right of the adverseparty to place him on the wit-
nessstandif present.

Suchis understoodto be the true rule, althoughdecidedcasesare
not fully in accord. It is further urged that the court erredin its
specialfinding whereinit stated:

"The conditionof saidcoupons,andthegeneralfacts andcircumstancesof
tl1e controversybetweenthe bondholdersand Clark countyconcerningthe
allegedfraudulentissueof the bondsandcoupons,wereknown to theplain-
tiff when heboughtthe couponsin suit,"

The groundof the allegederror is that thereneverwassuchacon-
troversyconcerningthe bonds,etc. The termson which the bonds
were issued in paymentof the subscriptionwere fully shown,and
are setout in the specialfinding.

Testimony was taken in this case to prove that the bonds and
couponswere fraudulentlydelivered; that is, were deliveredby the
financial agent in disregardof the conditionsagreed,-afact known
to the railroadcompany. There,wasa dispute as b the fraudulent
issueof the bondsand coupous. But the more important inquiry
was as to the couponssuedon. The testimony showedthat they
were detachedcoupons, never beyond the control of the county's
agent; and that he, without authority, turned them over to his
brother-in-law,underthecircumstancesdetailedin thespecialfinding,
While the countywasnegotiatingfor a compromiseof the outstand-
ing bonds and couponsconnectedwith the railroad subscription,
Coquardenteredinto a contractwith the county to procure for sur-
rendersaid bondsand coupons. His attorneysascertainedthat the
brother-in-lawof the 90unty'sagenthadpossessionof thesedisputed
coupons. They negotiatedwith him for the purchasethereof,and,
actingfor Coquard.concludedthe purchasefor the sumof $2,500,
causingthe nameof Whitford to be used,at theconsummationof the
saleor transfer,insteadof Coquard. It is obviousthat the substitu-
tion of the name of Whitford insteadof Coquard was to take the
transactionapparentlyout of the contract of Coquard with the
county, and thus to give to Whitford, aspurchaser,a supposedright
to recoverof the countythe face value of the coupons,with interest.
The court could not shut ius 0jes to what was apparentfrom the
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whole ttansaction, and enable such a recovery to be had in the face
of Coquard's agreement with the county. This Buit was not on that
agreement, but by an alleged bonafide holder for value of negotiable
coupons, who acquired the same long after they were due, and de-
livered by the financial agent to his brother-in-law, as stated.. See
Koshkonongv. Burton, 104 U. S. 668; Stewart v. Lansing, rd. 505.
The only difficulty in the mind of the court arose from the narrow-

ness of the issues presented by the defendant; and hence its special
finding was restricted thereto. If an issue had been tendered as to
the relation of Whitford with Coquard, whereby whatever was done
under the Coquard contract with the county Whitford should be held
bound for, another inquiry wOlJld have been before the court. As
the pleadings were framed, the question was whether plaintiff, under
the facts and circumstances proved, could, as if a bonafideholder for
value, recover on these coupons fraudulently issued by the financial
agent of the county. The court held that he could not recover on
them; and on review of the whole case finds no error in its finding
or legal conclusions.
The motion for a new trial is overruled.

DEPOSITIONS-ADMISSION OF, IN EVIDENCE. A depositioll tRken debens
esse'can only be read upon proof that the attendance of the �w�i�t�n�e�~�d himself
upon the trial cannot be procured. TheSamu.el,1 Wheat. 9; Bowie v. 'l'al-
bot,1Cranch, C. C. 247; Jonesv. Greenolds,Id. 339; Weedv. Kellogg, 6 Mc-
Lean, 44. If the other party can prove that the witness is within reach of
the process of the conrt, (Ridgewayv. Ghequier,1 Cranch, C. C. 4;) except
that where the witness lives at a greater distance than 100 miles from the
place of trial. it is incumbent on the party by whom the deposition was taken
to show that the disability to attend continues, (PatapseoIns. Co. v. Sou.th-
gate,6 Pet. 604; TheThomasand Henry,1 Brock. 367.) If the witness lives
at a gr'later distance than 100 miles his deposition may be read, although
he was at the place of trial during the sitting of the court, unless the fact
was known to the party at whose instance the deposition was taken. �P�e�t�t�i�~

bonev. Derrin,ger,4 Wash. C. C.215. If the witness lives within a hundred
miles, the party offering the deposition in evidence must prove that he used
due diligence to procure the attendance of the witness, (Park v. Willis, 1
Cranch, C. C. 357 j Pennv. Ingraham,2 Wash. C. C. 487; Bmmertv. Day, 3
Id. 343; Pettibonev. DelTinger,4 Wash. C. C. 215; Readv. Bertrand,rd. 558;)
or that he cannot attend personally, (Park v. Willis, 1 Cranch, C. C. 357;
Leatherberryv. Radcl{tfe,5 Cranch, C. C. 550; but see Brownev. Galloway,
Pet. C. C. 201.) A deposition cannot be read in an action at law if the wit-
ness at the time of the trial is in the place where the court is held, and is able
to attend. Weedv. Kellogg, ti McLean, 44.-[ED.
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ROWSWELL v. EQUITABLE AID UNIOY.

(Circuit Ootlrt, N. D. NCtD York. 18f2.)

1. BENEFICIAL UNION-DEFAULT IN PAYMENT BY MEMBER-EsTOPPEL.
A party to whom i1 certificAte of membershipin an aid union had been duly

issued, subsequentto a default in payment, and who thereafter had been
twice assessedas a member by the union, must be consideredas entit:cd
to the benefitsof the u:lion, althoughhe had not paid the $1.30 required to
be paid within 30 d,Lys after the preámntationof his application. The issuing
of thecertificateandmakingtheseasoessmentsestopthe union,after his death,
trom settingup this default.

, SAME-UNWARRANTED ASSESS:lfEKT.

A failure to pay an assessmentlevied on a memberfor a deathwhich oc-
curredprior to the daleof his certificate,the assessmentoeingcontraryto the
p;fLiu provisionsof a by-law of the union, will not iuvalidatetheclaim of his
representativesto benefits.

Motion for New Trial.
Ansley Wilcox, for plaintiff.
Benjamin lIt Williams and W. H. Tennant, for defendant.
COXE, D. J. This action is broughtupona benefitcertificateissued

�~ the defendant. It was tried at the June term and resultedin a
verdict for the plaintiff.rhe defendantnow movesfor a new tt:,ial.
Fut two questionsof importanceare involved:

1. The assuredneglectedto pay the sumof $1.30 required to be
:;:ii1id within 30 days after the presentationof his application. The
l!ipplication was datedApril 10, 1880. It doubtlesswas presentedto
the subordinateunion on that day-First, because,in the absence
of proof to the contrary,the presnmptionis �~�h�a�t it was presentedon
the day it bearsdate; and, second, for the reasonthat on that day-
April 10th-themedicalexaminer,Dr. Wage,who wasalso president
of the loca'! union, examinedand certified therisk, and indorsedhis
allowance on the application. The provisionsof the constitution,
by-laws, andapplicationmakethe subordinateunion the accredited
agentof the defendantto receive paymentsand to make the con-
tract for insurance. ,The benefit certificate was delivered to the
ilssured by the authorizedofficers of the defendanton or after May
12, 1880,--32days or more from the dateand presentationof the
application. The certificate,then,was issuedwith full knowledgeof
the default. When an act of commis3ionor omission is of such a
character as to precludethe idea of ignorance,�k�n�o�w�l�e�d�~�e must b...
presumed. It is difficult to perceivehow the defendantor its author-
ized agent could have 8upposolthe amount paid, when neither had


