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lIUBBRT and others 'V. RECKNAGEL and others.

(District Oourt, S. D. New York. August 26,1882.)

1. CHARTER-PARTy-SEAWORTIUNESS.
Under the usual covenants of a charter-party that tlle is "tight, sl anch,

and strong," the owners are answerable for latent as wcll as visilJle defects
whereby the cargo is damaged.

2. f:'AME-LATENT DEFECTS-DAMAGE TO CARao.
Where a cargo of coffee was damaged through a leak in the deck of a brig

13 years old on a voyage from Hio, and the evidence showed a "middling pas-
sage," with rough seas, but no extraordinary perils for the season, and the ves-
sel on arrival exhibitedtno signs of general strain, or any material loss of spars
or sails, and probable causes of imperfection in the deck appearing, the leak-
age should be ascribed to the latter causes, and the owners held answerable for
the damage, notwithstanding general evidence of thorou!!,h repair at the port of
departure. '

In Admiralty.
This libel was filed to recover $1,274 freight alleged to be due

under a contract of affreightment for the carriage of 5,000 bags of
coffee on the brig Magnet from Rio de Janeiro to New York. The
answer alleged damage by water to 839 bags of coffee, to the amouLt
vi $1,300, through the unseaworthiness of the yessel in not beinf,
tight, stanch, and strong, as warranted by the charter.
HW, Wing rt Shoudy, for libelants.
Blatchford, Seward, Griswold ct Da Costa, and S. A. Blatchford, for

respondents.
BROWN, D. J. The evidence shows clearly that the damage to the

coffee came from leakage through the deck; and the only question is
whether this leakage arose from extraordinary perils of the sea after
leaving Rio, or from a defective condition of the deck at the time of
her departure. The Magnet was a single-decked brig of 283 tons,
built in Germany in 1867. In January and February, 1879, she
was thoroughly overhauled and repaired at Hamburg, and received a
first-class certificate (33 A 11) for six years. It does not appear that
her deck was renewed. On her voyage from Liverpool to Rio, imme-
diately preceding the present charter, she met with very heavy weather,
during which her maintop-mast was broken off, carrying away all her
main yards, and the royal yard in its fall injured the deck. At Rio
she was undergoing rep::tirs for six weeks, and her decks were there
repaired and recaulked throughout. She sailed from Rio on the
!ourteenth of December, 1879, and arrived at Hampton Roads on
January 30, 1880, where she awaited orders, and thence proceeded
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uo New York, where she arrived February28th. By her "protest,"
datedMarch 17th, it appearsthat sheencounteredheavyseassoon
after leaving Rio, and continuedto do so much of her pas-
sage,taking in much water upon deck; that shemet a "heavygale"
on the night of December14th, which abatedon the 16th, and aná
other "gale with rain squalls" on the 29th of December; another
on January9th; and a hurricaneon January26th, in which two of
her top-sailswere split. On January4th the boatswainwent below,
through the booby hatch,and found someof the seamsslack and

on theport sidenearthemainhatch. Onthe seventhof Janu-
ary he found additionalleaksun the port side,and someon the star-
board sidenot far from the mainmast. On deck, the sourceof the
leak on the port side could not be discovered;but on 'the starboard
sidea split in one of the deck plankswas found, which wasrepaired.
by the insertion of a ."graving piece." The protest also describes
the brig as "roliing and pitching terribly" in the heavyseas,andas
"strained badly;" and the captaina.nd mate testify t.J the passage
being as severeas the previous.one from Liverpool. The libelant
relies upon this evidence,and the evidenceof the thorough repair
andcaulking at Rio, assufficient to showthat the leakagewascaused
solely by the extraordinaryperils of the voyage,and that the vessel
was seaworthywhen she sailed; that the leaks in the deck arose
from the extraordinarystrain in the rolling and pitching of the ves-
sel, and the split in the deck plank from the leverageand pressure
of the mainmastunderthe sameextraordinarystrain.

Havingcovenantedby the termsof thecharterthat the brig should
be "tight, stanch,and strong," the libelants virtually warrrnted ber
fit to encounterall the ordinary perils of thevoyagewithout damage
to the particularcargo contractedfor. The leak havingoccurred
throughthe deck, the burdenof proof is upon the libelants to show
that the deck, when the brig sailed,wetS fit to withstandall the ordi-
nary hazardsof the vogageat that season,and that it w'as free from
all latent aswell as visible defects. Wilson v. Gri.nvold, 9 Blatchf.
267; Werk v. Leathers,97 U. S. 379; 1{epitoJ!v. L. R. 1 Q.
B. D. 377, 38J; The Vesta, 6 FED. REP. 532.

The split in the deck plank on the starboardsidewa3, in my judg-
ment,a latent defect in the deck existing when the brig sailed. It
is difficult to beJievethat it was causedby any extraordinarylever-
age of fhe mainmast, for all the gales encounteredwere from the
castj and, as the vesselwas coming north, the pressureof the mainá
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mastmusthavebeenagainstthe port sideof the deck,and not upon
the starboardside. The mate,moreover,ascribesit to the caulking
at Rio, though not discoverableat that time and only developed
afterwards. Theleak from this defectwasdiscoveredon theseventh
of January,when the voyagewas abouthalf completed

Nor am I satisfied,from the whole evidencetaken together,that
the vesselencounteredany such extraordinaryseasor weatheras
should exempt her from responsibility,and throw the lossupon the
freighters or insurers. The first leak was discoveredJanuary4th,
and the,otherJanuary7th,by which the coffeewas alreadysomewhat
damaged. Up to that time two easterlyglj.les hadbeenencountered;
but there is no evidencethat either of them was of an unusualor
extraordinarycharacter;they were of brief duration, and the brig
went throughthem without the loss of a sail or spar. In the hurri-
cane,10 dayslater, two of her top-sailsweresplit; but on herarrival
at New York, uponcareful inspectionby severalexperts,her hull was
found to be in excellentcondition; no signs of generalstrain were
visible; none of the buttsor water-wayseamshad started,and two
days'work sufficed for all the repairs thought necessary. The pas-
sagewas not a long one,and thereis no satisfactoryevidencethat it
was moresevereand trying thanwasnaturallyto be expectedat that
season. The mate testified that she made a "middling passage,"
andall the substantialindicationsfrom the brig herself
arewanting to showthat the voyagewasoneof anyunusualor extra-
ordinaryseverity. Barnewall v. Chnrch, 1 Caines,217, 247. Theevi.
dencealsosufficiently indicatesthe probablecausesof the leaks,viz.,
the age of the deck, and its several repairs; the gradual widening
of the seamsfrom repeatedcaulking; the shrinkagein the hot sun
precedingthe thorough,and perhapsexcessive,caulkingat Rio, and
the subsequentexpansionwhenwet;-the split in the plank attending
the lastcaulking; andthe subsequentwarpingof thedeckplank,and,
in some their springing,from the beams. Theseare risks
which belongto the ship and not to the freighters.

I must,therefore,hold thevesselanswerablefor thedamageto the
cargo, and a referenceshould be taken to ascertainthe amount
tb.ereor,to be offset againstthe amount due to thelibelants under
the charter.
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WAGES-INSURANCE.
Where it is customaryto chargeseamenwith interestand insuranceon ad-

vanceson accountof wages,etc.,asanidemnityto ownersin caseof loss,such
seamenarenot entitledto anypartof the insurancepaid theowners.

NELSON, D. J. The libelant proceedsfor his lay of one-seventieth,
as third mateof the shipCorneliusHowland,which sailedfrom New
Bedford on a whaling voyage in July, 1874. In September,1876,
the ship waswreckedand abandonedin the Arctic ocean,and.both
theship andthecatchingson boardwerea total loss. Oil and bone,
1vwever,hadbeenpreviouslyshippedhome,and in November,1876,
the voyage was settled. IIi the settlement the libelant received
$392.94,the amountsupposedto be due him,on his lay afterdeduct-
ing his advancesand ship'sbill, with certainchargesfor interestand
insurance. He at the sametime signed a receipt dischargingthe
ship and owners from aU further claims. The shipping articles
signedby the libelant at the commencementof the voyagecontained
the usualclausethat theownersand agentsmight makethecustom-
ary chargesfor interest and insuranceon advances. Under this.
clausethe libelant was chargedin the settlementwith 5! per cent.
on his advances,as insurance,being the usual ratechargedby the
underwritersfor one year's insurancein July, 1874.

In March, 1877, the respondentscollected of the underwriters
$20,105,as insuranceon the lost cargo. The libelant now claims
that he is entitled to recoverhis lay of one-seventiethin thewholeor
somepart of this insurancemoney.

In the caseof The Cleone, heard by me at the March term, 1870,
I held that the term "insuranceon advances,"as usedin this clause,
could haveno othermeaningthanthat ordinarily given to it, assig-
nifying a policy of insuranceeffectedin the usualway, and that hav-
ing charged the seamanwith a sum of money as insurance,the
ownersmustbe deemedto haveundertakento insurethe advancefor
his benefitaswell astheir own. That casewas submitteduponthe
shipping articlesalone,and the court was called upon to construe
the contractwithout the aid to be derived from the usagesof the
port of New Bedford. But it now appearsby the evidencein this
casethat it haslong beenthe practicein New Bedford to makethis
chargeto the seaman,and that it is intendedto be an indemnityfor


