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both parties probably was that the vessel would arrive in Chicago be-
fore navigation closed. Therefore, I hold that the decree of the dis-
trict court in dismissing the libel was correct. But I also hold that
the decree of the court in sustaining the cross-bill and awarding dam-
ages to the consignees, on the ground that the captain had been guilty
of negligence in remaining at Port Huron, was incorrect, and must
be reversed.

I have gone through all the testimony in this case, and I think the
evidence is conclusive that the captain was guilty of no negligence
in wintering his vessel at Port Huron. He did not arrive until Novem-
ber 29th, and there is no satisfactory evidence that any sailing vessel
passed Port Huron after the arrival of the schooner American there.
There is evidence, to which some weight must have been attached by
the district court, that some sailing vessels passed after that time;
and there was some testimony taken from the depuby collector of cus-
toms here about the arrival of vessels in Chicago; but there is no
satisfactory evidence whatever, and I have examined the case with
the utmost care to that view, upon which the court ought to rely,
showing that any sailing vessel passed Port Huron after the arrival
of the American there. But suppose it were g0, and that vessels did
pass Port Huron after the arrival of the American, and did arrive in
Chicago that fall,that is not the rule by which this case is to be governed.
It is not because of that the master of this schooner should be charged
with negligence. The question is whether he was, in point of fact, guilty
of negligence in wintering his schooner there. All the testimony con-
curs in this: that the fall was remarkably boisterous and rough, with
a great deal of tempestuous weather. There is concurrent testimony
on the part of masters of vessels that it would not have been prudent
for thhe American to leave Port Huron after her arrival there, with a
view of proceeding to Chicago, and the question is to be determined
by the state of the case at the time; and if, acting as a reasonably-
prudent man, in exercising that prudence he made a mistake, he is not
to be visited with damages as if he had been guilty of negligence in

- not coming forward with his vessél to Chicago. The court is to look
at the surrounding cireumstances attending the arrival of the Amer-
‘ican at Port Huron, as developed by the testimony, to see whether it
was a prudent act for the master to remain; or whether his duty to the
consignees required him to take the risk which obviously existed, and
push his vessel forward in the hopeof arriving at Chicago during the
fall. .Ithink the testimony is satisfactory that it would have been an
act of imprudence for him to ‘attempt to reach Chicago, and there-
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fore any decree which visits him with the consequences, as if he had
been guilty of negligence, should not be sustained.

The result, therefore, will be that the decree of the district court
dismissing the libel will be affirmed, and the decree of the district
court sustaining the eross-bill will be reversed; and the costs must
be apportioned.

After the foregoing opinion was given, by agreement the case was submit-
ted to HARLAN, Justice, who, without giving any opinion, concurred in the
decree of the circuit judge.

In. re LEoxarp and others,
(District Court, 8. D, New York. August 12, 1882.)

1. CoL11810N—LIMITED LIABILITY—JURISDICTION. ‘

Proceedings to limit the Jiability of ship-owners may be instituted in a district
where a fund or claim equitably representing the lost vessel is in litigation,
though the petitioners reside in another district,

2. SAME—RULES OF MARITIME LAw.

Under the decision of the supreme court (October term, 1881,) in Nat. Steam
Nav. Co. v. Dyer, that the statute limiting the liability of ship-owners is to be
admin‘stered in our courts as a general rule of maritime law, proceedings to
limit liablity may be instituted by the owners of an American vesse]l against
foreign as well as against domestic ships, or their owners, in respect to claims
arising from collisions upon the high seas.

3. BAME—EQUITABLE CLAIM TO PROCEEDS.

Where the American schooner J. M. L. and her cargo were totally lost in a
collision at sea with the British steamer A., and on a libel /n personam in this
court an interlocutory decree had adjudged the owners.of each vessel to pay
half the damages, and pending a reference thereon the owners of the schooner
filed a petition to limit their liability in respect to half the cargo lost; Zeld,
that this court had jurisdiction of the proceeding, and was the most appro-
priate court to determine whether the fund to be derived from the steam-ship
for the loss of the schooner, being her.only remaining proceeds, should be paid
over to the trustee, or retained by the owners of the schooner, or secured to the
owners of the lost eargo, hy provisions in the final decree in the former suit to
the extent of their claim, or to the éxtent necessary to save the steamer from

- liability for lost cargo beyond the terms of the mterlocutory decree, . .
4. SAME—INNOCENT PART OWNERS, )

Though the master, a part owner, be privy to the ne«lwence which caused

t.he loss, the other innocent part owners may have the benefit of the statute, '

In Admiralty. ,
Scudder & Carter and Geo. A. Black, for petltloners.
. Foster & Thompson and R. D. Benedict, opposed.
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Browxn, D. J. The petitioners are the owners of the schooner Job
M. Leonard, an American vessel which was sunk in April, 1877, by
a collision with the British steam-ship Aragon, about 15 miles south
of Long Island. Nothing was saved of the schooner, or of her cargo.
Upon a libel in personam thereafter filed in this court by the petition-
ers against the owners of the steam-ship, an interlocutory decree
was entered in December, 1879, adjudging both vessels in fault, and
that each pay half the damages. Leonard v. Whitwell, 10 Bea. 638,
658.

In February, 1880, the present petition was filed alleging that the
collision occurred without the privity or knowledge of the petitioners,
and claiming the benefit of the limited liability act, (Rev. St. §§
4283, 4285,) specially in reference to their personal liability for the -
value of the remaining one-half part of the cargo to the owners
thereof. The owners of the steam-ship have. filed exceptions to the
petition, alleging that all the petitioners are residents of Massachu-
setts, and not of this distriet, and that the owners of the steam-ship
Aragon are British subjects and neither residents, nor served with
notice of these proceedings, within this country; and they, therefore,
deny that this court has jurisdiction of the proceedings, or that the
statutes in question can be invoked or applied as against a British
vessel in respect to a collision on the high seas.

The point raised by the exception last named is so plainly covered
by the emphatic language of the supreme court in the case of The
National Steam Navigation Co. v. Dyer, decided at the last term, that
I cannot consider it an open question in this court; although the’
present case differs from that in the circumstance that here the for-
eign vessel is resisting the application of our statutes to the collision
on the high seas, while in the case of the Kate Dyer, the foreign ves-
sel was invoking the benefit of the statutes as respects a similar col-
‘lision. But not only was the decision of the supreme court in that
case put upon the ground that the statutes in question were to be
treated by our courts as forming a part of the general maritime law
and “the rule by which, through the act of congress, we have an-
nounced that we propose to administer justice in maritime cases;”
but the supreme court further expressly say: “Of course the rule
must be applied, if at all, as well when it operates against foreign

ships, as when it operates in their favor.” In the case at bar the stat-
utes, as it is supposed, may operate against the foreign ship by in-
creasing her liability to the owners of the lost cargo by relieving the
petitioners from the half they have been adjudged to pay; and this
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petition is opposed on that ground. Whether that result shall follow
or not, (which need not be here determined,) it is clear, I think, that
the supreme court have declared the maritime rule of our courts to
be in accordance with this statute, as well when adverse to, as when
for the benefit of, foreign ships or foreign owners, and any limita-
tion upon the rule thus broadly announced must be sought in that
court and not here,

The other exception to the jurisdiction on the ground that none of
the petitioners reside in this district, and that neither the schooner,
nor any part of it, or of the eargo, are within this jurisdiction, should
also be overruled; not only because the statute expressly authorizes
the proceeding3 to be instituted “in any distriet,” (The Alpena, 8 FED.
Rer. 280,) but because there are special reasons why this distriet is
the appropriate one in this case.

The persons chiefly, if not solely, interested in opposition to the
petition are the owners of the lost cargo, and the owners of the Ara- -
gon.  The latter, by the interlocutory decree of this court, have
already been adjudged to pay one-half of the entire damages arising
from the collision, and & reference to ascertain the amount is still
pending. One avowed purpose of the petitioners in these proceed-
ings is to be exempted from liability to pay for their half part of the
cargo lost, which, by the interlocutory decree, they have been ad-
judged to pay, while retaining to their own use the one-half part of
the value of the schooner, which they expect to recover from tho
owners of the Aragon through the final judgment of this court. If
this can be legally done through the proceedings now instituted, then
the owners of the-Aragon, after paying for one-half of the cargo under
that decree, will still remain liable to the owners for the other half of
the cargo, (The Atlas, 98 U. 8. 302;) and the intention of the inter-
locutory decree of this court, that the owners of each vessel sustain
and pay one-half of the damages, (10 Ben. 658,) will be evaded, to
the manifest injury and loss of the owners of the Aragon. The latter
have, therefore, a plain equity that the final decree in that suit shall
be framed in reference to any proceedings that may be had to limit
the liability of the owners of the schooner, so that the intent of that
decision shall not be thwarted. The money to be paid by the owners
of the Aragon for the loss of the schooner, i. e., one-half of its value,
equitably represents so much of the schooner. That fund is, or will
be, in this court, where the security for it is now on file; there is no
other fund, or proceeds, representing the schooner in any other dis-
trict ; and the question, what shall be done with that fund, whether




