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both partiesprobablywas that the vesselwould arrive in Chicagobe-
fore navigation closed. Therefore,I hold that the decreeof the dis-
trict court in dismissingthe libel was correct. But I also hold that
thedecreeof the court in sustainingthe cross-billandawardingdam-
agesto the consignees,on theground thatthecaptainhadbeenguilty
of negligencein remainingat Port Huron, wasincorrect,and must
be reversed.

I havegonethroughall the testimonyin this case,and I think the
evidenceis conclusivethat the captainwas guilty of no negligence
in winteringhis vesselat PortHuron. Hedid notarriveuntil Novem-
ber-29th, and thereis no satisfactoryevidencethatanysailing vessel
passedPort Huron after the arrival of the schoonerAmericanthere.
Thereis evidence,to which someweight musthavebeenattachedby
the district court, that somesailing vesselspassedafter that time;
and therewassometestimonytakenfrom the deputycollectorof cus-
toms here about the arrival of vesselsin Chicago; but there is no
satisfactoryevidencewhatever,and I have examinedthe casewith
the utmost care to that view, upon which the court ought to rely,
showingthat any sailing vesselpassedPort Huron after the arrival
of the Americanthere. But supposeit were so,andthat vesselsdid
passPort Huron after the arrival of the American,anddid arrive in
Chicagothatfall, thatis nottherule by which thiscaseis to begoverned.
It is not becauseof that the masterof this schoonershouldbecharged
with negligence.Thequestionis whetherhewas,in pointoffact,guilty
of negligencein winteringhis schoonerthere. All thetestimonycon-
cursin this: that the fall wasremarkablyboisterousandl'ough,with
a greatdealof tempestuousweather. Thereis concurrenttestimony
on the part of mastersof vesselsthat it would not havebeenprudent
for the Americanto leavePort Huron after her arrival there,with a
view of proceedingto Chicago,and the questionis to be determined
by the stateof the caseat the time; andif, actingasa reasonably-
prudentman,in exercisingthat prudencehemadea mistake,he isnot
to be visited with damagesasif he had beenguilty of negligencein

. not coming forward with his vesselto Chicago. The court is to look
at the surroundingcircumstancesaáttendingthe arrival of the Amer-
ican at Port Huron, as developedby the testimony,to seewhetherit
wasa prudentactfor the masterto remain',or whetherhisduty to the
consigneesrequiredhim to take the.risk which obviouslyexistell,and
push his vesselforward in the hopeofarriving at Chicagoduring the
fall. I think .thetestimonyis satisfactorythat it would havebeenan
act of imprudencefor him to 'attem.ptto reach Chicag@jandthere-
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fore any decree which visits him with the consequences, as if he had
been guilty of negligence, should not be sustained.
The result, therefore, will be that the decree of the district court

dismissing the libel will be affirmed, and the decree of the district
court sustaining the cross-bill will be reversed; and the costs must
be apportioned.

After the foregoing opinion was given, by agreement the case was submit-
ted to HARLAN, Justice, who, without giving any opinion, concurred in the
decree of the circuit judge.

In, Te LEONABD and others.

(District Court, 8. D. Ne1/) York. August 12, 1882.)

1. COLLI8ION-LniITED LIABILITy-JURISDICTION.

Proceedings to limit the liability of ship-owners may he instituted in a district
where a fund or claim equitab'ly representing the lost vessel is in litigation,
though the petitioners reside in another district.

2. SAME-BULES OF MARlTIlIIE LAW.
Under the decision of the supreme court (October term, 1881,) in Nat. Steam

NafJ. Co. v. Dyer, that the statute limiting the liability of ship-owners is to be
admin'stered in our courts as a general rule of maritime law, proceedings to
limit Iiablity may be instituted by the owners of an American vesse,l against
foreign as well as against domestic ships, or their owners, in respect to cIabns
arising from collisions upon the high seas.

3. SAME-EQ.llITABLE CLAIM TO PROCEEDS.
Where the American schooner J. M. L. and her cargo were totally lost in a

collision at sea with the British steamer A., and on a libel in personamin this
court an .interlocutory decree had adjudged the owners of each vessel to pay
half the damages, and pending a reference thereon the -owners of the schooner
flIed a petition to limit their liability in respect to half the cargo lost; held,
that this court ha"d jurisdiction of the proceeding, and was the most appro-
priate court to determine whether the fund to be derived from the steam-ship
for the loss of the schooner, being her only remaining proceeds, should be paid
over to the trustee, or retained hy the owners of the schooner, or secured to the
owners of the lost cargo, hy provisions in the final decree in the former suit to
the extent of their claim, or to the extent necessary to save the steamer from
liability for lost cargo beyond the terms of the. interlocutory decree.

4. SAME-INNOCENT PAnT OWNERS. '
Though the master, a part owner, be privy to the negligence which caused

the loss, the other innocent part owners may have thebene1it of the statute. '

In Admiralty.
Scudderet Carter and Geo. A. Black, for petitioners.
Foster et Thompsonand R. D. Benedict)opposed.
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BROWN, D. J. The petitionersare the ownersof the schoonerJo}).
M. Leonard,an Americanvesselwhich wassunk in April, 1877, by
a collision with the British steam.shipAragon,about15 miles south
of Long Island. Nothing was savedof the schooner,or of her cargo.
Upon a libel in per,sonam thereafterfiled in this court by the petition-
ers against the owners of the steam-ship,an interlocutory decree
was enteredin December,1879,adjudgingboth vesselsin fault, and
that eachpay half the damages. Leonard v. Whitwell, 10 Be:l. 638,
658.

In February,'1880, the presentpetition was filed allegingthat the
collision occurredwithout theprivity or knowledgeof the petitioners,
and claiming the benefit of the limited liability act, (Rev. St. ¤¤
4283,4285,) speciallyin referenceto their personalliability for the
value of the remaining one-half part of the cargo to the owners
thereof. Theownersof the steam.shiphave filed exceptionsto the
petition, allegingthat all the petitionersare residentsof Massachu-
setts,andnot of this district, andthat the ownersof the steam-ship
Aragon are British subjectsand neither residents,nor served with
noticeof theseproceedings,within this country; and they, therefore,
deny that this court has jurisdiction of the proceedings,or that the
statutesin questioncan be invoked or applied as againsta British
vesselin respectto a collision on the high seas.

The point raisedby the exceptionlast namedis so plainly covered
by the emphaticlanguageof the supremecourt in the caseof The
National Steam Navigation Co. v. Dyer, decidedat the last term,that
I cannotconsiderit an open questionin this court; although the
presentcasediffers from that in the circumstancethat herethe for-
eign vesselis resistingthe applicationof our statutesto thecollision
on the high seas,while in the caseof the Dyer, the foreign ves-
sel wasinvoking the benefitof the statutesas respectsa similar col-
'lision. But not only was the decisionof the supremecourt in that
caseput upon the ground that the statutesin questionwere to be
treatedby our courtsas forming a part of the generalmaritime law
and "the rule by which, throughthe act of congress,we have an-
nouncedthat we proposeto administerjustice in maritime cases;"
but the supremecourt further expresslysay: ..Of course the rule
mnst be applied,if at all, a. well when it operate8 against fore·ign
ships, a8 when it operates in their favor." In thecaseat bar the stat-
utes,as it is supposed,may operateagainst the foreign ship by in-
creasingher liability to the ownersof the lost cargoby relieving the
petitionersfrom the half they have beenadjudgedto pay; and this
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)letition is opposedon that ground. Whetherthat resultshall follow
or not, (which neednot be here determined,)it is clear,I think, that
the supremecourt havedeclaredthe maritime rule of our courts to
be in accordancewith this statute,aswell whenadverseto, as when
for the benefit of, foreign ships or foreign owners,and anylimita-
tion upon the rule thus broadly announcedmust be sought in that
Murt andnot here.

The otherexceptionto the jurisdiction on the ground that noneof
the petitionersresidein this district, and that neitherthe schooner,
norany partof it, or of the cargo,arewithin this jurisdiction,should
alsobe overruled; not only becausethe statuteexpresslyauthorizes
the proceedingJto beinstituted"in anydistrict," (The Alpena, 8 FED.

REP. 280,) but becausethereare specialreasonswhy this district is
the appropriateonein this case.

The personschiefly, if not solely, interestedin opposition to the
petition are the ownersof the lost cargo,and the ownersof the Ara-
-gon. The latter, by the interlocutory decreeof this court, have
alreadybeenadjudgedto pay one-halfof the entiredamagesarising
from the collision, and a referenceto ascertainthe amountis still
pending. Oneavowedpurposeof the petitionersin theseproceed-
ings is to be exemptedfrom liability to pay for their half part of the
cargo lost, whbh, by the interlocutorydecree,they have been adá
judged to pay, while retainmgtotheir own usethe one-half part of
the value of the schooner,which they expect to recover from tire
ownersof the Aragon through the final judgmentof this court. If
this canbe legally donethroughthe proceedingsnow instituted,then
theownersof the Aragon,afterpayingfor one-halfof thecargounder
that decree,will still remainliable to theownersfor theotherhalf of
the cargo, (The Atlas, 93 U. S. 302;) and the intentionof the inter-
locutory decreeof this court, that the ownersof eachvesselsustain
and pay one-half of the damages,(10 Ben. 658,) will be evaded,to
themanifestinjury andlossof theownersof the Aragon..Thelatter
have, therefore,a plain equity that the final decreein that suit shall
be framed in referenceto any proceedingsthat may be had to limit
the liability of the ownersof the schooner,so that the intent of that
decisionshall not be thwarted. The moneyto be paid by the owners
of the Aragon for the lossof the schooner,i. e., one-halfof its value,
equitablyrepresentsso muchof the schooner. That fund is, or.will
be, in this court, where the secnrityfor it is now on file; thereis no
otherfund, or proceeds,representingthe schoonerin any.otherdis-
trict; and the question,what shall be donewith that fund, whether


