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was able to do. As the Ritter drew up upon the starboard quarter
of the Pierce, she was hailed by those on the Pierce to keep off.
This she failed to do, and her jib.boom catching in the Pierce's
mainsail the vessels were thrown together, and damage done to the
Pierce.
On the part of the Rittel'" it is alleged that the Pierce kept off

across the Ritter's bows, and so caused the collision. The proof is
that the Pierce did not keep off, but held her course as close to the
wind as it was possible for her to lie.
Upon these facts the liability of the Ritter is clear. She was the

overtaking vessel, and bound to avoid the Pierce. This she could
easily have done by keeping a little off the wind and passing the
Pierce to leeward. The Pierce could not luff, and if she had kept
away she would have been carried across the course of the Ritter.
The duty of the Pierce under the circumstances was to hold her
course, and this she did. The Pierce not being guilty of any fault,
and the Ritter having failed to discharge the obligation to avoid the
Pierce, the liability of the Ritter for the damages resulting follows,
of course.
Let a decree be entered in favor of the libelant, with an order of

reference to ascertain the damages.

THE ALZENA.-

(District (Jourt, E. D. PennsylfJania. October 13,1882.)

1. P'lLOTAGE-CONSTITUTIONAL LAW-AUTHORITY OF STATE.
A pilot licensed by the state of Delaware may recover the ICes proVided by

the statu1e for pilotage services tendered to a vessel on a voyage from a foreign
port up the Delaware bay and river to the port of Philadelphia, although the
serviceswere refused, and notwithstanding a statute of Pennsylvania prohibit.
ing anyone from acting as such pilot without a Pennsylvania license.

The Ulyinene, II FED. REP. 165, and 12 FED. REP. 346, followed.
2. LIBEL-ApPROPRIATE REMEDY 1I'0n FEES FOR PILOTAGE SERVICES TENDERED

AND DECLINED.
A libel in rtm may be maintained for fees allowed for pilotage services tend·

ercd in accordance with the provisions of a state statute but declined by the
master.

In Admiralty•. Hearing. on libel and answer.

-Reported by Albert B. GuillJert, of the Philadelphia bar.
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This was a, libel by John H. Truxton, a pilot licensed under an act
of assembly of the state of Delaware, approved April 5, 1881, against
the schooner Alzena, setting forth that on March 15, 1882, he tend-
ered his services as a pilot to the schooner Alzena, sugar laden, then
outside of the breakwater, on a voyage from a foreign port up the
Delaware bay r,nd river to the port of Philadelphia; that by the
provisions of the said act of the state of Delaware the vessel was
bound to accept the services of the first pilot who offered, and in case
of refusal was liable to him in a sum equal to the pilotage fees, and
that the same might be recovered by a libel in admiralty. Though
the libelant was the first pilot who offered himself to said schooner,
his services were declined by her master, who refused to take a pilot
or to pay the libelant his fees. The answer sets forth that the laws
of the state of Pennsylvania exempt all vessels from the obligation to
take a pilot after they have crossed a straight line drawn from Cape
May light to Cape Henlopen light, and denied the right of the state
of Delaware to compel vessels bound to and from the ports of Penn-
sylvania to take her pilots, and the right of libelant to maintain an
action in rem.
Curtis Tilton and Henry Flanders, for libelant.
H. G. Ward and M. P. Henry, for respondent.
BUTLER, D. J. The decision in The Clymene, 9 FED. REP. 165,

and 12 FED. REP. 346, covers everything embraced in this case, ex-
cept the. question of remedy; and this must be determined against
the respondent. In view of the following authorities no discussion
seems necessary: The America, 1 Low. 178; The Oalifornia,l Sl;1wy.
463; The George S. Wright, 1 Deady, 591; The Glenc(,/rne, 7 FED.
REP. 604.
A decree must be entered in favor of the libelant.

McKENNAN, C. J., sat on the argument, and concurred in above
opinion

PILOTAGE. The power of congress to legislate on any subject is exclusive
only when a uniform rule is required;, but where it requires rules in different
localities, the state may legislate in the absence of congressionallegislation.(a)
It is exclusive only when exercised.(b) Or where the subject is national, and

(It) Cooley v. Board of Port Warden!, 12 How.
W:I; Gilman v. Pilliadelphia, 3 Wall.713; Ex
parte MeXell, 13 Wall. 240; Pound v. TUI'ck, 95
U. S. j Mitchell V. Steelman, 8 Cal. 303; Oran.

dall v. Nevada, 6 Wall. 36; People 1'. Cent. Pac.
R. Co. 43 Cal. 404.
(6) Ogden v. Saunders, 9 Wheat. 1; Passenger

Cases,7 How 283; Master v. Ward, 14 La. Aun
289 j Mastel' v. Morgan, Id. 595.
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adltlits of only one plan of regulation.(o) Or in cases where the states are ex-
pressly prohibited.(d) It is not so exclusive as to prevent states from enact-
ing laws necessary to internal police.(e) The commercial clause in the federal
constitution does not operate as an absolute prohibition ou the states to legis-
late on the sUbject.(f) The mere grant of power to congress to regulate com-
merce does not forbid states from passing laws on the same subject. They
have concurrent power on the subject.(u) And so a territory may legislate, it
being" a rightful subject of legislation."(h)
The grant to congress by the constitution of the power to regulate com·

merce does not of itself deprive the states of the power to regulate pilots;
and congress has not by legislation deprived the states of their power to legis-
late on the subject,(i) but, on the contrary, state laws have been contirmed.(j)
But existing regulations or provisions making discrimination in the rates of
pilotage between vessels sailing between the ports of different states, or any
di!>criminatioo against steam-vessels or national vessels, are annulled and

states may pass laws for the regulation of pilots, if they
neither give a pre:Cerence, ,of one port over another, nor require vessels to pay
dlities.(l) The statutes of the several states regulating the subject of pilotage,
in view of the numerous acts of congress recognizing and adopting them, are
to be regarded as constitutional, until congress by its own acts supersedes
them ;(m) but they are immediately abrogated when an act is passed by con-
gress which conflicts with them.(n) But the passage of congressional acts
regulating pilots does not release pilots from the penalties incurred under state
laws.(o)-fED.

(c) Cooley v. Board of Port 12 How.
299.

(d) In re Brillkmart, 7Bank. Reg. 425.
(0) Com. of v. The Cnba, 28 Ala. 186.
(f) Id.
(g) Cooley v. Board of Port W",'dens,]2 How.

3]9; People v. Coleman, 4 Cal, 46; Cisco v. Rob.
ert", 6 Bosw. 494; Dryden v. Com, ]6 B. MOD. 69S.
(A) Edwards 1:. The PaDama, lOr. 416.

,I) Cooley v. Board of Port Wardens. ]2 How.
299.

(I) Act of Congress of Augnst 7, 1789, 14, (1 St.
at Large, 64.)
(I<) Act of July 13, 1866, (14 St. at Large, 93.)
(I) Cooley v. Board of Port Wardens, 12 How.

299; The Wheeling Bridge Case, 18 How. 421.
(m) Ex parte McNeil, 13 Wall. 236.
(n) The Panama. Deady, 27.
(0) Sturgis v. Spo1l'ord, 40 N. Y. «6.
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(Circuit Court, D. Nebraska. NovemberTerm, 1882.)

RE}fOVAL OF CAUSE-COURTS-SUITSREMOVABLE.

A boardof countycommissionersof a countycreatedby the lawsof thestate
of Nebraska,is in no just or propersensea court within the meaningof thu
removal acts of congress;and a. mereclaim againsta countyfor right of way
for a. public road,while the sameis pendingbeforethecountyboard,doesnot
constitutea suit within the meaningof the saidremovalacts.

Motion to RemandCauseto StateCourt.
Mr. Wakeley, for plaintiff.
Mr. Munger, for defendant.
DUNDY, D. J. This causewasrem(jvedinto thiA court from a state

court held within and for Colfax county. The defendantmoves to
remandthe same,for the reasonthat the suit was removedfrom an
appellatecourt andnot from the one in which the suit wasbrought.
If this be true it must, of necessity,be decisiveof the motion.

In consideringthe motion two questionsarise-First, is a boardof
countycommissionersa court within the meaningof the removal
actsof congress;and, second, is a mereclaim for damagesfor right
of way for a public road,presentedto the county board,a suit within
the meaningof the saidremovalacts, so long as the claim there re-
mainsfor consideration.

The statelaw providesfor payingfor the right of way necessaryin
locatingall public roads. If damagesare sustainedby the Ownersof
land throughwhich a road is located,the county is primarily liable
therefor,and the mannerof makingthe claim aswell as the modeof
making the payment is here perfectly well understood. After the
locationof the road all that seemsto be necessaryfor the injured
party to do is to makeknown to the countyboardthefact thatdam.
agesare claimedfor the right of way. If the claim is thoughtto be
just and reasonablethe county board allows it, and drawswarrants
on the countytreasuryfor the amountof damagesawarded. If the
claimant should be dissatisfiedwith the amount of damagesso
awardedhim, he canappealto thedistrict court of the propercounty,
wherethe caseis to be tried de novo. Thus it will be seenthat the
remedyprovidedby law in caseslike the presentone is alike speedy,
efficacious,inexpensive.

The plaintiffs were damaged,áas they claim, in consequenceof a
public road being locatedthrough their lands; and they presented
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