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(Circuit Court, D. Nebraska. NovemberTerm, 1882.)

RE}fOVAL OF CAUSE-COURTS-SUITSREMOVABLE.

A boardof countycommissionersof a countycreatedby the lawsof thestate
of Nebraska,is in no just or propersensea court within the meaningof thu
removal acts of congress;and a. mereclaim againsta countyfor right of way
for a. public road,while the sameis pendingbeforethecountyboard,doesnot
constitutea suit within the meaningof the saidremovalacts.

Motion to RemandCauseto StateCourt.
Mr. Wakeley, for plaintiff.
Mr. Munger, for defendant.
DUNDY, D. J. This causewasrem(jvedinto thiA court from a state

court held within and for Colfax county. The defendantmoves to
remandthe same,for the reasonthat the suit was removedfrom an
appellatecourt andnot from the one in which the suit wasbrought.
If this be true it must, of necessity,be decisiveof the motion.

In consideringthe motion two questionsarise-First, is a boardof
countycommissionersa court within the meaningof the removal
actsof congress;and, second, is a mereclaim for damagesfor right
of way for a public road,presentedto the county board,a suit within
the meaningof the saidremovalacts, so long as the claim there re-
mainsfor consideration.

The statelaw providesfor payingfor the right of way necessaryin
locatingall public roads. If damagesare sustainedby the Ownersof
land throughwhich a road is located,the county is primarily liable
therefor,and the mannerof makingthe claim aswell as the modeof
making the payment is here perfectly well understood. After the
locationof the road all that seemsto be necessaryfor the injured
party to do is to makeknown to the countyboardthefact thatdam.
agesare claimedfor the right of way. If the claim is thoughtto be
just and reasonablethe county board allows it, and drawswarrants
on the countytreasuryfor the amountof damagesawarded. If the
claimant should be dissatisfiedwith the amount of damagesso
awardedhim, he canappealto thedistrict court of the propercounty,
wherethe caseis to be tried de novo. Thus it will be seenthat the
remedyprovidedby law in caseslike the presentone is alike speedy,
efficacious,inexpensive.

The plaintiffs were damaged,áas they claim, in consequenceof a
public road being locatedthrough their lands; and they presented
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to the county board a claim in the sum of $5,000 therefor. The
boardreducedthe claim, or sum allowed,to $250,and the claimants
appealedto the district court, all of which was donein strict accordá
ancewith the law. In presentinga claim to the county board for
allowance,no formal proceedingsare at all necessary,no plead-
ings of any sort are required to be filed, no processissuedfor any
purposewhateverconnectedwith the matter, and no formal judg-
ment follows either the rejection or allowance of a. claim by the
board. The claim, when so made, is simply audited, allowed, or
rejected, as justice and reasonseemto require. In caseof an ap-
peal to the district court, the appealis docketed,and pleadingsare
filed, and the causethen in all respectsproceedsin the uaual and
ordinary way. The causeis then, in everysenseof the term, in a
court, and is also, then, in everysenseof the term, a 8'uit.

Now, what is usuallyunderstoodby the words "court" and "suit,"
wherewe find themin legislativeenactmentsor in legalproceedings?
Blackstonesays a "court is a placewherein justiceis judicially ad-
ministered." To administerjustice judicially, theremust be ajudge,
and usually, thoughnot always,thereare also otherofficers, suchas
clerk and sheriff or marshal. That also implies the right to issue
compulsoryprocessto bring partiesbeforethe court,so that'jurisdic-
tion may be acquiredover the personor propertywhich forms the
SUbject-matterof the controversy. To administerjustice judicially,
two partiesto a controversymust exist; theremustbe a wrong done
or threatened,or a right withheld,beforethe court canact. Thena
hearingor trial follows, and the "justice to be jndicially adminis-
tered" resultsin a formal judgmentfor oneof the partiesto thecon-
troversy. The judgmentto be pronouncedusually has full binding
force, unlessmodified or reversed. The courtscan issuethe proper
processto carry their judgmentsinto effect, and in that way sub-
serve the greatendsof their creation. But this is not so with the
conntyboardsin this state. They are not clothed with the neces-

power t.o issuecompulsoryprocessto bring parties litigant be-
fore them. They cannot,in caseslike the one underconsideration,
issueprocessto compel the attendance'of witnesses. They cannot
and do not enter formal judgmentsin casespresentedto them for
their consideration. They have no authority to executeany judg-
ments if they should thoughtlesslyundertaketo enterthem. They
have but one party beforethem on'whom their orders can operate.
In short, the county boardis so totally unlike a court, and so differá
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ent in its constitution and its objects, that I am unable to see any
similarity between them.
If the county board cannot be regarded as a court, it will follow as

a necessary consequence that no suit was pending in this case until
the appeal from the order of the board was filed and docketed in the
district court. Two parties to a suit seem to be almost indispensable:
one who seeks redress, and the other who commits a wrong or with.·
holds what is justly due another. The parties must stand in such re-
lation to each other that the machinery of the court will Gperate on
them when their powers and their aid are invoked. No such a con-
dition of things existed so long as this claim remained before the
county board. But when the appeal was taken, and docketed in the
district cou.rt, we then for the first time find a suit pending in the
oourt where none of the elements of either are wanting. It is such
a Buit that can be removed from such a court, as the removal acts of
congress contemplate.
I conclude, then, that the board ot county commissioners of Colfax

Munty is not a "oourt," and that this"8uit" was never pending in any
other court than the district court of Colfax county, from which it
was removed to this court, and that it was, therefore, properly re-.
moved herein.
The motion to remand is overruled.

MoCRARy, C. J., concurs.

A cause may be removed from any state court, whether of limited or general
jurisdiction, if citizenship and amount are within the statute requirements,
«(}alnes v.Fuente8, 92 U. S.10; S.C.8 Chi. Leg. News, 225;) but a justice's court
is not a state court, (Rathbone Oil 00. v. Rausch, 5 W. Va. 79.) The right
is confined to parties litigant in state courts. The act does not apply to ter-
ritorial courts, although on the admission of such territory as a state the suit
passed into the jurisdiction of the state court. Ames v. Oolomdo Oent. R. 00.
4 Dill. 251; S. C. 4 Cent. Law J. 190. See Watson v. Brooks, 13 FED. REP.
540. So, actions brought by the District of Columbia against an alien cannot
be removed. Oessel v. McDonald, 57 How. Pro 175. S. C. 16 Blatchf.150.-
[ED.
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HART v. CITY OF NEW ORLEANS.-

(Oircuit Oourt, E. D. Louilfiana. November, 1882.)

REMOVAL OF CAUSES UNDER REv. ST. p. 639, § 3-AFFIDAVIT.
The affidavit required by the act of 1867 (14 St. 558; Rev. St. p. 639, § 3) to

he made by the petitioner for the removal of a case from a state court to the
federal court, on acco1Jllt of "prejudice and local influence," may. in the ab-
sence of the petitioner, be made by his attorney of record, if the affiant swears
that both himself and his client "have reason to believe, and do believe, that
from prejudice and local influence he will not be able to obtain justice."

A. G. Brice and Edward H. Farrar, for plaintiff.
OharlesF. Buck,City Atty., for defendant. •
.BILLINGS, D. J. The cause is submitted ona motion to remand,

the question being whether, under the local-prejudice act of 1867, the
affidavit may be made by the attorney of record. The affidavit is in
the form prescribed by the statute, that the plaintiff, who is a citizen
of the state of New York, "has reason to believe, and does believe,
that from prejudice and local influence he will not be able to obtain
justice." The affidavit sets out the absence of the plaintiff as the
reason why the affidavit is not made in person by him, and the
ship which will result from the times oLthe recurrence of the terms
of the United States circuit court, whereby a long delay will be
necessitated in the progress of the cause, and is accompaniad by a
petition of the plaintiff, through his attorney, for a removal.
The question is whether this affidavit is an affidavit madeby the

plaintiff, within the meaning of the statute. I think the object and
history of the statute show that it is. Under thp act of 1789 an alien
or citizen of another state must be a defendant, and must be sued
alone in order to be entitled to remove. The act of 1866 (14 St.
806) provided that a defendant, who'was an alien or foreign citizen,
might remove his cause even when he was sued with others, and the
.purpose of the suit was to enjoin him, or when his controversy was
severable from that of the other defendants. This act of 1867 (14
St. 558) is declared to be amendatory of the last, 'and permits any
foreign citizen, be he plaintiff or defendant, who has a suit pending
with a resident citizen in the courts of the state of the latter, to re-
move the cause upon making and filing the affidavit. The object of
the statute was, in cases which, according to the federal constitution,
were embraced within the judicial power of the Union, to give any
4fHeported by Joseph P. Hornor, Esq., of the New Orleans bar.


