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jurisdiction upon which a lien is claimed.(j) A marshal's return of "not
found," is not a condition precedent to the making of the order contemplated
by this section; such order may Be made on affidavit aione.(k) The circuit
court' cannot enforce the lien until it has jurisdiction of the person.(l) This
provision is not a denial of jurisdiction, but the grant of a privilege to de-
fendant not to be sued out of the state where he resides unless served with
process, or wah'es his privilege by voluntary appearance.(m} The successor
in a deed of trust is a proper party defendant in a suit to adjudge the deed
a subsisting lien, and he may be brought before the court under this section.(n}
The circuit court has jurisdiction to adjudicate upon the claims of parties not
found within the district, if they have been notified by service or by publica-
tion of the pendency of the sUit.(o) }'oreign corporations are found within
the district when process is served upon their duly-constituted agent in charge
of their business.(p)-lED.

(j) Mercantile Trnst Co. T. Portland & O. R.
Co. 10 Fed. Rep 604.

(I<) Forsnh T. Pierson, 9 Fed. Rep. SOl; Wool.
ridge T. McKenna, 8 J<'e4JRep. 660.

(I) Ins. CO. T. Bangs. 11l3.U. S. 435.
(m) Harrison T. Rowan, Pet. C. C. 489; Begee,..

Thomas, 3 Blatcbt. 11.

( ..) Mass. Mut. L. Ins. Co. 1'. Chicago 1\ A. R.
Co. 13 Fed. Rep. 857.
(0) Goodman T. Niblack, 1l1Z U.S. 666.
(P) MeCol T. C.. l" 8t. L. & C. R. 00. 13 Fed.

Rep. 3; Mohr T. Mohr Dlat. Co. 12 Fed. nep. 474.

BEEOHE:R, Ex'x, etc., v. CHIOAGO & N. W. R. Co.

(Circuit: Oourt. N. D. Illinois. November 20, 1882.)

1. LAm> GnANT IN AID OIl' RAn.ROAD8. .
Certain lands were granted by congress to a state to aid in the constructioll

of railroads, and by the state were granted to a certain railroad company,Which
mortgaged the same, and defendant became the purchaser at the foreclosure
sale. Held, that the conditions upon which the land had been granted by con.
gress not having been complied with, the title still remained in the United
�S�t�a�t�~�.�· -

2. SAME-LANDS HELD m TRUST-LrABlLlTY. 1l'0R WAS'I.'B.
Where defendant agreed that the lands should be devoted to the payment of

certain indebtedness of the railroad company to which the land had been
granted by the state, and executed and delivered to the bondholders represent.
ing such indebtedness" convertible land certificates," which were made assign-
able, it held the equitable title as trustee, and was not liable for waste in the re-
moval of valuable timber therefrom, unless actually received and used by it.
The beneficiaries under the trust had the power to protect their own intereats.

John M. Jewett, for complainant.
Eo O. Cook, for defendant.
DRUMMOND, C. J. The bill in this case is founded on the theory that

the defendant was the trustee for a series of years of certain timber
la.nds in Wisconsin, the chief valQ.e of which at the time consisted



�2�1�~ BEDERAL REPORTER.

in the timber growing upon them, and that it was the duty of the
defendant,as such trustee"to exercisereasonablediligence in pre.
servingthe timber andpreventingwaste,and that was not done.

It was also founded on the allegation that the defendantdirectly
permittedtimber to becut. The landswere grantedin 1856 by con-
gressto the stateof Wisconsinfor the purposeof aiding in the con-
structionof railroadsin that state. The stategrantedsonieof them
to a railroad company,which had mortgagedthem to securea cer-
tain indebtedness,andupon foreclosureproceedingsunderthe mort-
gage the lands were �t�r�a�n�s�f�e�r�r�~�d to the defendant,a corporation
createdby the lawsof Wisconsinand Illinois. Thedefendantagreed
that the land should be devotedto the paymentof certainindebted-
nessof the railroad company,to which the land had beengranted
by the state. This arrangementwas completedin 1859. At that
time the oonditionsupon.which the land had beengrantedby �c�o�I�i�~
gressnot 'having beencompliedwith, the title still remainedin the
United States,and thereforea good title could not be madeto those
who representedthe indebtednessof the railroad companyalready
mentioned. In consequenceof this, the,defendantexecutedand de-
livered to the bondholdersrepresentingthat indebtednesswhat were
denominated"cbnvertihleIand-grant�c�e�~�t�i�f�i�c�a�t�e�s�,�" which setforth that
the defendantheld the landsby virtue of the laws of Wisconsin,and
"certified" that after the first day of July, 1860, the holdersof these
bondswereentitled,on presentationof the certificates,to a deedfor
It proportionateshareof the.áland,in accordancewith the legal sub-
diyiEilons which thedefendantmight rec'eiveon thecompletionof that
portion.,of the railroad.I:eferredto in the actsand grants,in the ápro.
portionsnamedin the certificates. Thesecertificateswere delivered
to the bondholdersupon the surrenderof the bondsheld by them.
They were assignable,ahd the �p�l�~�i�n�t�i�'�f�f�'�s testatoracquii'edalarge
amountof them. While �t�h�~ lauds'.:werethusheld by the defe:p.d!tnt,
themostvaluablepartof the pine timberstandinguponthem,at'the
dateo£the �c�e�f�t�i�f�i�c�a�t�e�~�a�n�d at the time the title was acquiredby the
railroad �.�c�o�I�P�p�a�n�y�,�(�1�8�6�1�,�)�w�a�:�~ �.�~�u�~ off a.nd removed.. In 1868'the
legislature.of Wisoonsin,authOl:'ized.thedefendantto takeproceedings
in any circuit oourt of the statefor a partition of the lands among
the holdersof thecertificates,and,bhdertheauthorityof ,this statute
�p�r�o�,�~�e�e�a�i�n�g�s were institutedin theeircuit courtof Milwaukee.(Joutity.
The'certificateáholdetsdid not appear. Publicationwasmade,defaults
entered,'referencewas made,and therefereereportedthat it was1má
practicableto partition the land amongthe variouscerlificate-holdá
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ers, and a sale wasordered. In the deoreeof sale prOVISIon was
.madethat the certificatesmight be used in the purchaseof land,
upon certain terms. At thesesales,made under the order of the
court, the lands were all sold. The plaintiff's testatorwas a pur-
chaserof landsat the sale.

'fhe main questionin the caseis whether the defendantis liable
for thetimbercut down andremovedfrom thelands;and if so, what
is the natureand extentof its liability. Thereseemsto be no ques-
tion madeby the defendantgrowing out of the consolidatedcharac-
ter of the corporationunder the laws of Wisconsinand Illinois, or
that the subject-matterof this controversyrelatesto landsheld in
trust in the former state. I do not think that the generaltheory
upon which the hill is framed can be maintained,that is, because
the landswere held by the defendantunderthe circumstancesnamed,
for a particular purpose,the defendantwasobliged to protect them
from trespassesarid waste. .The plaintiff wasoneof the beneficia-
ries underthe trust, andunderthe laws of Wisconsinheundoubted-
ly had a right to take the proceedingsnecessaryto protectthe land
ill which he had an interest from the depredationsof �t�r�e�s�p�a�s�s�e�~�s�:
But thedefendantwasa merenakedtrusteefor the purposesnamed,
evenif the title was acquiredfrom the United Statesand vestedin
the companyin 1861. Beforethe proceedingsin partitit)llátookplace
underthe specialact of the legislaturewhich hasbeenreferredto, it
was competentfor the plaintiff's testatorto take all proper:measures
under the laws of Wisconsinfor the protectionof his interest,-and I
apprehendit wasnot materialwhetherthe other beneficiariesdid 'or
did pot join in suchaction. It may be Veery'questionable,I �t�h�~�k�,
whetherthe demandwhich it is claimed wasmadeon Mr. Ogdenin
New York, was of such a characteras to requirethe performanceof
any affirmativeactjonorl thepartofthedefeIl.dant; Theconvertible
land-grantcertificateswhich wereissued,declaredthat the holdersof
the bondswere entitled on presentationof the certificatesto a deed
for a proportionateshareof landin accordancewith certainprinciples
thereinstated. It would seemthat a. more'formal demandthftn�t�h�a�~
referredto in the testimony"(jf Mr.; Beecherwasmicessatj.in orderto
put the defendantindefaitlti onnoIl"coxrtpliancewith su'ch deman'd'.á
It certainly wag more obligatofYáon the plaintiff's testatorand:the:
beneficiariesunderthe trust to lOokaftertheir interestsin theselands,
and to gHardagainstwasteand'trespasses,thanon the defendant.
Besides,the benefici:arieeprovidedno' fund'otttof which the defend-
ant should be paid .for any �~�,�x�p�e�n�d�i�t�u�r�e�s�. that might.be incllrred.
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But, althoughthis may be so, still I think there are oertain facts
which, it is claimed by the plaintiff, are establishedby the evidence"
which, if true, may entitle her to relief, independentof the view al-
readystated by the court. It is said,and thereis proof tending to
showthat the defendantreceiveda part of the proceedsof the sales
of timber,and thatsomeof thetimberwhich wastakenfrom the land
thusheld in trustwasusedby the defendant. Whereverthe proceeds
of the timber takenfrom the land canbetracedinto the handsof the
defendant,or wherevertimber cut from the land hasbeenusedby the
defendant,it oughtto accountto theequitableownersof theland; and
so the plaintiff may be entitled to her shareto that extent and no
further.

OGLESBY and othersv. ATTlULL.

(Oircu&" Oourt, E. D. Louisiana. February,1882.)

1. EQUITY PLEADING AND l'RAcTIClll-AMENDMEN'rs.

If anamendmenthavethe e1Iec'tof makinga new case,or If it makesa case
inconsistentwith the position of the complainantsin thesuit at law where
they areseekinjl;a new trial, a motion to take such amendmentfrom the tiles
is aproperone,andwill beallowed.

2. SUBSTITUTED SERVIClIl.
Therecanbe no doubt of theproprietyof substitutedservicewhenIi bill is

broughtto obtaina newtrial of a causeat law in thesamI: court.
Minnesota v. St. Paul, 2 Wall. 633.

3. REVllIlW BY ANOTHlIlR CIRCUIT JUDGE.

A decision in a caserenderedby one judge of a circuit court Is not open
for reviewby any other judgesitting in the samecourt and in thelIamecalle.
Cole Silver Min. Co v. Virginia, e'c., 00. 1 Saw]. 685,689.

Motion to take AmendedBill from the Files.
Richard De Gray, Robert Mott, and Henry B. Kelly, for complain-

ants.
Thomas J. Semmes, for defendant.
PARDEE, C. J. The oriRinal bill; in its widest scope,is a bill to

impeacha. judgmentrenderedat law, and to procurea new trial in
the casewhere the judgmentwasrendered. It was only for sucha
bill that substitutedservicewasorderedby the court. It is only for
sucha bill that the defendantis beforethe court.

Underleaveobtainedfrom the court complainantshave amended
their bill by setting up mattersnot pertinent to the questionof a

'l<Hepoiátedby JosephP. Hornor, Esq.,of the New Orleansoar.


