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here he was not; and that there the same servant of the debtor re-
mained there with him after the attachment, while here there was a
new agent, which would indicate a change even to an observer, and
put all tbose baving occasion to know upon inquiry.
The motion for a new trial is overruled, and judgment is to be en-

tered on the verdict.

MICHELS V. OLMSTEAD.

(Circuit Oourt, W. D. Missouri. October Term, 1882.)

1. EvIDEN()E-PAROL :MERGED IN WRITING-COLLATERAL MATTER OR CoNDITION.
When parties, without any fraud ormistake,have deliberately put their en·

gagements in writing, the law declares the writing to be not only t·he bestbut
the only et1idenceof the agreement; but this does not prevent parties to a writ-
ten agreement from proving that either contemporaneously or as a preliminary
measure thev had entered into a distinct oral agreement on some collateral
matter, or oral agreement whirh constitutes a condition on which the pcr-
formance of the written agreemQnt is to depend.

2. FRAUD NOT PRESUMED.
Where a defense of fraud and deceit is set up, the law will presume that the

plaintiff acted honestly and in good faith, until defendant has clearly proven
the contrary.

1'ichenor«Warner, for plaintiff.
Peak &: Yea,ger,for defendant.
KREKEL, D. J., (chargingjury.) The plaintiff, Jacob Michels, BueB

George P. Olmstead on an agreement in writing which stipulates for
machinery to be furnished by plaintiff to the defendant at specified
prices. The law favors written agreements between parties to a con-
tract, because they are supposed to decrease the liabilities for misun.
-derstanding. It is presumed that when a written agreement is
-entered into that it contains the whole of the conditions and under-
takings of the parties to the contract. The supreme court of the
United States has had this ,matter under consideration lately, and I

from its decision so much as will show the views taken of writ-
ten contracts. Chief Justice WAITE, in Bastv. Bank, 101 U. S. 96,
says:
"When parties, without any fraud or mistake, have deliberately put their

engagements in writing, the law declares the writing to be not only the best,
but the only evidence of the agreement, and we are not disposed to relax the
I'ule. It has been found to be a wholesome one, and now that the parties are
allowed to testify in their own behalf, the necessity of adhering strictly to it
is all the more imperative....
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The contract read in evidence must be taken to set out the whole
of the agreements of the parties, and no change of it can be made
by verbal testimony unless the instrument itself shows on its face
that certain matters pertaining to it are left undetermined, and
when this is the case testimony may be admitted to complete the
contract, so to speak. .
In the quotation made from the opinion of the supreme court of

the United States there are two exceptions stated to the law regard-
ing written agreements between parties, and these are fraud and mis-
takes. To bring the defenses made by the defendant within this
rule, he has set up in his answer certain acts and doings of the plain-
tiff, claiming them to be frauds upon him. It is alleged by the de-
fendant that he was entirely ignorant of the value of the machinery
for which he contracted, and that he relied on the plaintiff for the
reasonableness of the charges, and plaintiff was thus enabled to de·
ceive and did grossly deceive him regarding the cost of the articles.
A manufacturer under such circumstances, if satisfactorily proven,
is bound to make reasonable charges, but as nearly all articles con-
tracted for vary in prices in different manufacturing establishments,
no definite rule can be laid down as to prices, and unless they are
found to be grossly exorbitant the agreement made regarding them
must stand. In the attempt to arrive at a conclusion as to such
charges, as by their grossness amount to a fraud, you will take into
consideration the knowledge the defendant had of the value of such
articles and the means at hand to inform himself regarding such. If
he failed to exercise due caution, was careless cir neglectful of his in-
terest, he cannot set up his own shortcomings in his defense. This,
however, affects the amount of damages only, and if plaintiff is found
entitled to any damages, such an amount will be allowed him as will
give him reasonable profits, estimating the original cost at the usua.l
prices. If the machinery was to be furnished at cost, he is entitled
to nominal damages only.
Another defense is that the so-called dry process by which syrup

may be produced from corn is valueless, and that a marketable arti-
cle cannot be produced thereby, and that the defendant was thus
imposed on. The testimony on this branch of the case is conflict·
ing, and it is here where the guaranty made by the plaintiff in the
contract sued on that the process named will not only produce a mer-
chantable article, but also in certain quantities from a given amount
of corn, is of avail to the plaintiff. Under his part of. the contract
the defendant has a right that the means of practically testing the
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process,if not alreadysatisfactoriJ.ydone,shouldbe furnished. The
defendanthaschosenin this particularto rely on his guaranty,and
might have securedhimself in the contract against losseshaving
theirorigin in a defectof the process;andunlessyou shall find from
the testimonythat the dry processis utterly worthlessfor the proá
ductionof a merchantablearticle of syrup,you shouldfind the issue
on this branchof the casefor the plaintiff.

If you shall find from the testimony that fraud and deceit were
practicedby plaintiff Rogersor Stebbinsregardingthe dry process,
and the defendantwas therebyinducedto enter into the contract,
which he would not haávedone but for such fraud and deceit,such
fraud and deceitvitiate the contract,and the defendantis relieved
of anyobligationincurredthereby. It will be remembered,however,
In the considerationof the questionof fraud, that the law abhorsit,
andwill not attributethe commissionthereofto anyone,but, on the
contrary,presumesthat the action of the plaintiff was honestand
fair. Moreover,the defendantsetsup thefraudsregardingthe gross
excessof priceschargedfor machinery,the fraudsand deceitsprac-
ticed in referenceto theutility of thedry process,and he,the defend-
ant,is held to establishthesefraudson thepartof the plaintiff or his
'confidantto yoursatisfaction. As alreadystated,the law presumes
that the plaintiff actedhonestlyand in good faith i1 entering into
the contract in evidence;and unless the defendanthas shown to
your satisfactionthat he actedfraudulently in fact, you must find
the issuemadeas to fraudsand deceitsfor the plaintiff.

To anotherbranchof thecaseI now proceedto call your attention.
Thewritten contractitself refers to, and verbal testimony is intro-
duced to show that defendantcontractedwith referenceto the or-
ganizationof acorporation,whichwas to assumethe obligationwhich
heincurredby virtue of enteringinto the contractreadin evidence,
andhe, the defendant,claimsto be releasedfrom his obligation be.
causesuch a corporationwasnot organized. The questionhereis,
did the defendantenterinto a binding agreementat all'1 You will
rememberwhat wassaid aboutthe binding obligation,the solemnity
of a contract,andthe presumptionsof law that thewholeof themat-
terspertainingto the contractmust be assumedto havebeenstated

.therein. This, however,doesnot touch upon or excludethe defend.
ant from showingtheconditionsunderwhich thecontractwassigned.
Law writers haveexpressedthe idea. sought to be conveyedin the
following language:



FEDEBALBEPOBTEB.

"The denial of eXi>laining a contract by verbal testimony does not prevent
parties to a written contract from proving that either contemporaneously or
as a preliminary measure they had entered into a distinct oral agreement on
some collateral matter. Still less does it exclude evidence of an oral agree-
ment which constitutes a condition on which the performance of the wrltten
.agreement is to depend,"
Or, as another writer expresses it:
.. The first question to determine in construing a document is whether

there is a document to construe. Hence it is always admissible to show by
parol that a document was conditioned on an event that never occurred."

Thus, inthe case before you, if you shall find from the testimony
that Olmstead signed the contract sued upon with the full, definite
understanding by both Michels and himself that he, Olmstead, was
not to be liable personally in the event no corporation was formed,
he is not bound by the contract, and you will so find by your verdict.
With the $46,000 contract which was to be carried out by Olmstead
himself in case of the failure of the 2,000-bushel house of which
mention was made, you have nothing to do, the plaintiff not having
sued thereon.
In case you find the issues for plaintiff, you will state the amount

allowed him. If you find the issues for the defendant, you will 80
state in your verdict.

BEAULIEU & ALLEN V. CITY OF PLEASANT HILL.

(Circuit Court, W. D. Missouri. October Term, 1882.)

1. MANDAMUS TO COMPEL PAYMENT OF J)EBT OF MUNICIPAL CORPORATION-
RETURN.
The return to an alternative writ of mandamus, issued against a city to en-

Iorce the payment of a judgment, must show that the city has exhausted itll
power in the levy and collection of taxes under power conferred upon it by Hs
charter lind its amendments, and that the revenues so collected have been prop-
erly applied.

MUNICIPAL CORPORATION-OREDITOR TAKING .BOND-REMEDY.
A creditor taking a bond of a municipal corporation whose taxing power at

the time of the issuing of the bond was and still is limited, and providing that
the bond and interest shall be paid out of the yearly revenue of the city, can-
not insist on remedies beyond the limitation, but may insist on the full and
proper exercise of such power within the limitation.

Mr. Cockrell, for relators.
Whitsett d Comingo, for respondent.


