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railroaci is. nota �f�e�l�l�o�w�-�s�e�n�~�a�n�t with thll bfakemanof ,Il train,(c) or with the
engineer.(d) But the workmen employe(iin a machine-shopof a railway
company�~�:�:�e fellow-servants,,so thatif a. bpiler, sent to the shop for repair:,
explode;sallQ.�~�n�j�u�y�e�~�,�l�\�w�p�r�k�J�P�,�a�n by: �r�~�® of tile �n�~�g�l�i�~�e�n�c�e of anotherwork-
Dlap throughwholle handsit has passedin courseof repair, the companyilil
not liaqle,thoughit would havebeenotherwisehadit .beenplacedin thehands
of an eniploYll fp!i use.(e) . WAYLAND E. BENJAMIN.

Searlev. Limlsat,lH);B.{N.B.)429; COnwa7
v. Belfast¥.e,lo.iJl, Co. l. R.19 C. L ...lIB., ,

C') LoDi v. �P�~�,�~�I�!�i�C �~�I�l�r�(�l�l�W�l�, lID Mo. 226.

(4) Darkln v, Sbarp,SSáN.Y, 225.
(.)Murpill v. BootoD,etc.,B. I"II.llll N. �~ .14f.

FLE'l'OHER V. NEWYOBlt ..LIFE INS. CO.-

(C!wcuil Cou,'I't, E. D. �~�i�8�8�o�u�r�i�" September23,1882.)
"',!i ;, '. "':;',

1. OoBPOBATION&-AolllN'l'"-AC'l's, WJ1!lIlNBnU>ING.
.OQJ'P(mltion8are: held to whatev.erdswithinthe apparentscopeof thelt

I "gents' ppwers, �~�n�l�e�s�s�p�a�r�t�i�e�s ,with. �w�h�o�~ sucll,agentscontracthave notice
�t�h�~�~ tlleir powers�~�r�l�1 l!mite,ll.

2; 1:Ng,URAN9B7i1\P.P.l-ICATIqN-FR.UID.
Wllere,llopJ'rty�4�l�)�S�l�r�i�l�1�g�i�n�s�~�r�a�o�c�e �u�,�p�o�l�l�h�~ �~�i�f�e aignAA anapplicationwhicb,

, �c�o�n�t�a�i�n�e�~�,�8�n�a�g�r�e�e�m�e�~�t t1J,atthe�s�t�a�t�e�l�I�l�e�n�t�"�a�~�d �r�~�P�J�'�l�¥�e�n�i�a�t�i�o�n�8 therein8houl!!
, be the basis'of the cOIUract;,and�w�a�r�r�a�n�~�t�e�d their �f�u�l�1�n�~�s�i�: /!oDd whichalsocon-
tamedani'greementthatn'O statemlmtli;representations,orinformationmadeor
'givenbjor to the personsolicitingor takinghis applicationfOr a policy, or to.
;anyotherrierson,should �b�e�b�i�~�d�b�l�k�'�O�J�i�t�h�e�c�o�m�p�a�n�Y�'�, or in anymannerdffect
"its. rights, unlesssuch'statements,representations,or information werere-
duced:'to writtng &ndpresentedto á,the.0ftlcel'B of' the.company,at its �h�o�m�~
�'�o�~�e�; ,andwhe.reIjucl\ applica.tioncontain/ldtwo.false&oswersmaterialto the'
�r�i�$�~�, which,hl\dpeen:writlen ,\:jlerein Il;nlle, agent�o�~�. �~�~�e�'�c�o�m�p�a�n�y who exam.
�~�n�~�d the �~�p�'�p�J�~�~�i�m�t�.�a�~�~�t�(�)�o�k �h�i�s�,�l�l�o�p�~�l�i�c�a�t�i�o�~�,�: Mid, �~�h�a�t n08uit ?Ould bemain-
tained on \hepohcylncaseoftlieassured'8death unless It were proved,
thlitthe'&ssUred'sRDswersto 'the �q�u�e�s�t�i�~�D�i�i to which'false answershad heel!.
inserted,weretrue: :thatthefalseanswJl'B'hadbeen�t�n�~�e�t�t�e�d by thecompany's.

. agent.withoutthe88sured"skI10wledge';lamlthatsuchagentconcealedfrom
:' ,theassuredwhat hehad wtitten'iD t!)eapplicatioD,andinducedhim to signit,

:wJtholJ,tkno.wingwhat,it contained.
8. 15AME,

Parol'evldenceia.admiSlliblil'insuchC8888 to mow fraud on theagent'8part.
.. 6..uI1Il.,.,.CONCEAWflIl:NT,OFAGUT'S FRAUD, ;

WhereaDapplicantfor insurancedi8OOVtu'lI beforethepolicy is iS8ued,'Or the-
1irst premlUl?,pRid,that the'companY'8agenthas optainep,hiS signatureto an

'applicationC<1Dt"ining' �,�~�l�$�e �a�~�s�W�l�l�r�s�, it .JjI' .hi8.'dqtyt\>gO no fUJ:ther,in the
., traJlsal;t,ion;but,ir hedoes �J�;�l�O�~�, .make�'�t�~�e�~�i�i�e�C�o�"�e�r�y uniUaftel' the policy has

beenissuedand,the,first premium paid, he is Dot. bound to take any.tepato>
I haNeáthllpolicyca.-nceled;', " '

Tf �'�~ " j: ;-;;

.....onedIi, ¥.F, Bet, Esq" ot the tll;.Lolll. bu.
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-Suit upon a 'polieyof instll'aticeupon the life of C. S. Alford, de'-
ce'aaedlbyhisexecutor,i'ho:lJ1as'C;:]fletcwer, fGl'$lO,000andinterest'.
A'newtriafha'"9'ingbeen.grau'ted�~�h�e�r�e�i�n�/�(�~�I�H�2 FED'. REP,:55rr,.ythie
caSElwas,a Iileooud lJime! �~�d 'bef()'rea.ij\ltty:,:, 'I!Jvidence:ha'Vingbeim'
introducedby; the dafel1dtlihtJ�~�e�n�d�i�t�l�g�t�o�p�r�o�V�'�e�"�t�h�a�t�t�w�o�a�'�n�B�w�e�t�s�; cdná'+
tainedin Mr. �A�l�t�o�r�d�'�1�3�~�p�p�l�i�c�a�.�t�i�t�m�;�f�o�r inl3utahCelwsfe;false;�t�h�e�'�p�l�a�i�t�i�~�'�:

, tiff offeredparol evidence,'which wa;s admitted,tendingto provethtlit,
theappliC'ant'sanswerhadbeentrtie;thatt'h:efalseauswers'haitbeeR'
insertedwithout,his knowledgeby the:agentwhotook the'applictttion;
that the applicantsignedth:eapplication,snpposing'itconta.ined.�h�i�~
answersasgivert;"'8indth1i.t his.signaturetheretowas obtainedbytbe:
conl.pany'sagentby fratid. Forareportof %hefirst 'trial Been 'FED.
REP,877. ForairepOttof opinioniJondemurrer:1iothe replication
see18 FED. REP, 52t); '"'

George D, �R�e�~�l�J�n�o�t�d�8�; fOt'iplll.intiif.,' ',;
@veralletJitd80h, fordefelldaint;'!:j,! ),Y,"

:, :'.MCCRARY, C. 'J �.�j�'�;�(�'�(�j�t�h�U�1�J�~�Y�" ()'l1he})Hheipa;lfaetsinthis case�f�l�.�r�e�n�~�t i

disputed. :The �m�&�~�t�£�j�t�a�:�;�t�o�r�;�y�<�Y�t�l�'�:�t�' I6brigiaeiationwillfall Within !& nry:
Imtrbw compass:-"Tt:ia �t�h�l�:�l�t�e�f�o�r�e�n�o�~ 'neoel3siti'yitliaHlle Court'shottld
chargeyou'itt"atiy �~�~�t�'�i�e�h�g�t�l�L�;�l�:�: "" .; u <-, ' :

It is Qdmitbedt �~�b�&�t�'�:�i�l�h�i�B �P�o�l�i�c�~�r�d�f�'�~�n�s�u�r�a�:�D�:�c�e�w�a�B �e�i�~�c�u�t�e�d t>Yitli\:i;
defendantcompany;:that it iwlts:g,!pdlidY upGti:'thelifeiOf CHirl6tilia
s.Alford �~�. �t�b�:�a�t�<�M�t�~ 'Alford died;'hd\rin:g/paid:'his'premiums�t�l�l�~�i�t�O�\�t�1�'�i�~�\
tittle of his death;.'tha,tthe'p'lMn:ttff hereis'hiB execuliol';'and;�i�~ en';'
�t�i�~�l�e�d to recover/if 'a, �'�c�a�s�e�:�h�a�~�f been'madaontuponl'ftihe �C�(�)�b�t�r�a�c�t�~�;�;
The'defens'e:iathltt: �t�h�e�a�p�p�1�i�:�C�a�h�~ for 'insurllrnce,Mr,. Alford, Il.ttlia; ,
time'of makinghis �a�p�p�l�i�o�a�t�i�d�t�l�,�'�m�a�d�~ 'certain�a�t�a�t�e�m�e�"�'�t�;�s�i�l�i�w�r�i�t�i�n�~�; f

iJithe application',*hich werlhlutttie'&'ndWhichwetematerial. ';
-lIt is said;tha'ti,he reprk'Beri:ted'to'tliW: agElJ1b i ofthe-compahythat'

he'heverhadany'dil:lea:se'Of'the'kidneys;'tli8.'t �h�~�; represented'thM�1�1�i�~ j

never had an attendingphysician; that in all respectshis �'�a�~�P�l�i�~�t�t�.
ti6nwasuntrue;'aina',: these�b�~�i�n�g �r�l�l�i�:�~ �t�e�i�'�i�~�l n'J.'aiti&rg,it({¤ e'laillledJ th\tt
theebntr'actbasedupon�t�J�i�~�n�H�s�'�t�o�i�t�1�J In Il.uswe't toithis;!it is:sftl:dthatT,';
aitliough there''is a �'�w�H�t�i�1�l�g�'�~�b�n�t�a�i�n�i�h�g�' these'�r�e�p�~�e�B�e�l�i�'�t�a�'�t�i�o�i�l�g�, ilond fa1.l:
�t�h�d�u�~�h it is sigried bY'1lhel'issmed,'Mt;' A:1fMll, �y�e�t�'�l�t�h�M�;�w�~�i�t�i�n�g�'�,�w�b�t�{�f
obtainedfrom him'l;y'fraua:Jn<-tlieJ'partofth& agEmlt,oifthe�i�n�i�B�U�1�1�~�n�c�~�1
.company. The lawiB'tliltt'ah<H:isutance�c�O�i�i�l�.�~�t�l�:�n�~�;�i�1�i�k�a�: ii.liy(.oth'er:
person,natural:'01':'itTtificill.i',':m:ay.dappoitit :'Mi' ageb't;"alnd;:m'ltYIlnt
IhnitationB'uptniitlfe �p�'�O�w�~�t�s�'�)�o�f�' the'Jt:\'gen.t, �'�p�r�o�'�v�i�<�l�e�d�k�n�o�~�l�~�d�g�e or nd.;
tice of 'these�l�i�m�i�t�a�t�i�b�i�i�~ lWbrlHigHtlWotDEdd tbe'pdrtywith,whbt1l �~�j
,agent'cOritrat:tl:f; .: �o�t�h�e�r�~�i�s�e�f�l�b�6 '1YriirCipalLih' �t�b�i�~�· easeJthe:iusutanete)
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companY'-'-isheld to whateveris the apparentscopeof theagent'sau-
thority. This doctrineis invokedhere,and is I1Ipplicabli:l to a certain
extent,and.only to a oertain extent. There is a limitation in this
contractuponthe powerof �t�h�~�l�i�n�s�u�r�a�n�c�e agent. Thecompanyis not
to be bound by any representationsmadeto or by the.a.gent,unless
theserepresentationsare,put in wrjting ,and submittedto the COll-

pany.. Therefore,�w�h�~�t is containedin th.is application, although
the �a�n�~�w�e�r�s were not truly' �~�o�o�r�q�e�d�,�. w:puld be regardedasconstitut-
ing the basis of this �,�c�o�u�t�r�a�c�t�,�U�l�i�l�l�e�s�~ it can be avoided for fraud.
Consequentlytlw questionfor youtCi>det8rmineis whethertherewas
a fraud jn the'procuripg.of. this;policy.of insuranea;bythe .agent,of
the insurancecompanyjand upon that subjeot I will state wMt.I '
understandtope the cOf,Jiect r.ule.á If the jury :fi;l14 frolli. the evi-
dencetha.t at the timeof makingthe application}lr.Alfor.d ti>ld.tbe
agent of the defendant that he,,A.Uord, haA had diabet,68.. and.re-
ferred him to his physicianooncer:ni:pgit, .and,�t�h�~�t SUch agent.�~�o�m�­
mitted. afraud'uponMr. Alford:QY insertingfalseallswersin tpe
applic;a.tion and, suppresiling.:the:ll.DSwerS actually given, and by
concealingfrom him what A,e, .the agent,'hadwritten, in the app,lica.,
tion, therebyinducing him to sign said,applioationw.ithout knowing
what,it 90ntained,then the plainnitfis,not estoppedto recover. {

�~�o�t�i will -aee.,gentlemen,that there are two things to be shown:
First,that the assured,Mr. Alford,made true �r�e�p�r�e�s�e�n�t�a�t�~�o�n�s with
regardto this matterof his haying �h�a�~�, a disease,and his having �h�~�~

an attendingphysician; secondly,it: must appearthat,the agent of
the company,Jar the purposeof inducinghim to insure,for the pur-
pose of obtaining from him the premium which he was to pay,
falsely insertedin the,appliaationanswerswhich he did not give; .
and then it must also be shown�~�h�a�t Mr. Alford l:\igned the applica-
tiqnin ignoranceof �t�h�e�f�~�a�t that his answershadnot beentruly re-
cordedin it.

!fall these�a�p�p�e�~�r�, then thereis a,caseof fraud established. The
burdenof �p�r�o�v�i�~�g fraud is upon the plaintiff. The presumptionis
that the pa.perwhich was signed by Alford containedhie true an-.
swers,andthat presumptionmust be overcomeby proof offeredhere
by the �p�~�~�n�t�i�f�f�. I think that is �r�e�~�n�y the only questionthat there
is for your consideration-theqllestion of fraud.

There is anotherpoint m/l.lleby counsel which deservesnotice.,
If the plaintiff ascertainedbefore the contract wa.sconsummated
that this fraud hadbeenpracticl;ld upon,hi.rpby the agent,it was his
duty thento stop and to go no farther; that is, if at any titp.e before
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the policy was (leliveredto him, and the first premiumwas paid, be
discoveredthat the,.agent had'committed a fraud upon him ,and
upon the .cQ.mpany,'becauseit wasafraud both uponthe assuredand
the company,then it was his duty to stop,andto declineto go any
further with tbe transaction. But I tbink if be did not discover
beforetbe policy was deliveredand the first premiumpaid,thathe
was not called iIpon after that'to take any stepsfor the cancellation
of the contract. The'defendarttblts �t�e�t�l�d�'�e�r�~�d Here' in �o�p�e�n�!�c�o�'�b�.�~�t the
sumof $888.26. You will, in any event,retutna 'verdict for tnat
�a�m�o�u�n�t�;�T�b�~�c�0�1�i�~�t will make suehorderwith regard'to hoS'ts .as
may be'cOIlsidered'rignt, afteryou have'returnedyour'�v�e�t�d�i�c�t�~ if you
�g�i�v�~ nb'morethantnM.áá f ,', '" ':

The''q\1estioh'lor you todetermirieis whetherthe wboleamount,of
this'policy lis: dii&,' �o�i�-�'�w�h�~�t�h�e�r�'�y�6�n�r �v�i�i�l�r�d�i�c�t�i�~�l�' to'beoblyfor theal'ti<Junt
tendered,wnicn1's $888.2tj;f""If 'y6unnd for theplaintiff inthl3whole
amount,you;Will 'give hUn �i�b�t�)�~�t�e�8�t at th'e!rate of 6 percent.,pe´ �,�a�n�~
riutri from6(j dayii �:�a�f�t�~�r thedi1t'ewheri the'proof was �:�f�i�l�'�e�d�~�'�f�a�:�t�i�d 'tbat'
dateis tbe'fdurleenthof Dederi:lber; 1880,so that interest'would be-
ghl1;o ,ruri'fromthefonrteetithofFebruary,1881.' You will haveto
beat'fil niina thesedates. '

Your verdict, therefore,�w�i�l�l�e�i�t�h�~�r�b�e for the sum of �$�8�8�8�J�~�6�, or
for the amountof the policy,withinterestfroniFebruary14, 1SS1.

The jury rendereda verdict for plaintiff for the amountOf �t�h�e�p�o�l�~
icy, with interest,andthe defendantthereupontookanappealto the
�s�u�p�r�e�J�:�n�~ c'ourt. '

THOMAS v. LENNON.

(fJircuit (Jourt, D. �M�a�8�B�a�c�1�~�U�f�'�t�t�8�. JanualV19. 1883.)

1. COPYRIGHT':""DEDicATiON-SCOPE OF.
A dedicationto thepublic of the arrangl'mentof amusicalcompositionfor

thepiall-odoeenot dedicateW'hat it doesnot �c�o�n�t�~�i�n ,andwhatcannotbe �r�e�p�r�~
ducedfrow it, anddefendantdoellnot, therefore,po&sessand has no right to
performspchcompositionas�~�e�t for anorchestra,althoughheshouldha:vethe
opportunityto copyit.

2. �S�.�o�i�~�M�U�S�~�C�A�L COMPOBITION....RIGHTB OF CoMPOSER.

�~�n 0Plllaw:rnorellke a pateutedinventionthlln a: common nOOK, as to the
nile. that.he,who obtainssimUarresults,better or worse,by similar means,
thoughtheopportlinlty is fUrnishedby an unprotectedbook;shouldbe heldto
infringe'therightsofthecompoSllr. '

, v.:14,no.14-54


