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'wlriehMedynski assured hitnthat he need have no am:iety abOut the
payment'of his claim. And Koehler states he told Mtldynski Of Car-
'ter'slclaim' before he �,�p�u�r�c�h�a�s�e�d�~�B�l�1�t suppose there be a doubs
upon-this point, ,then would the fact that no proceedings were insti-
'tuted by the libelant against the Doat during the season of 1877, and
not until May 8;'18'18, waive ot destroy the lien'which originall,
ensted? I do not think it would. In March, 1817, Medynski pur-
chased five-sixteenths ·of the tug; he did not purchase the remaining
elewn.isixteenthsunti1:April, 1878; and such delay as this has never
.bee'l'1' considered as depriving �~�'�p�e�r�s�o�n who'had rendered service on
.board, of a vesselof'the lien which the maritime law gives him•
.The decree of the district court will therefore be a.ffirmed.

raE'MoRNING STAB.
f '. '., .,

Ç(JirtJultOourt,N.:D. lllmoi,. November 18, 1882,)

t. �D�E�c�n�E�~�.�A�i�-�P�E�A�L�· :Bon'OM �D�I�B�T�R�I�O�~ COu'RT-PRAOTXC:E--.AxENDMENTB.
When an appeal is taken from a decree in admiralty, it suspends the decree

oUhe district.court, and the case proceedscU novoin the circuit court, and the
, libelant is the actor baving the affirmative, and n).ust makll out the allegations
of his libel, and the court may allow amendments to, the pleadings.

's. SAME-ADDITIONAL TESTIMONY.
Additional testimony may be take on both sides in the circuit court, and the

court may protect the rights of the parties where amendments' are allowed.
,. VESSELS-ill CUSTODY OF MARSHAL-PURCHASER.

Where the claimant became the purchaser of a vessel while she was in
the custody of the marshal for the very bill of supplies in controversy in this .
case, furnished at 8 foreign port on her credit, to render her seaworthy and
competent to proceed on her voyage, he is not entitled tc> the protection some-
times accorded to a purchaser for value and without notice of maritime liens
thereon.

In Admiralty. Appeal from the district court.
M'r. Kremer, for libelant.
Mr. Oondon,for defendant.
DRUMMOND, C. J. The libel was filed in the district conrt on the

wentieth day of January, 1882, which alleged that in July, 1880, the
Iibelant had furnished to the schooner, while lying at the port of Buffalo,
certain supplies, in order to render her seaworthy and competent to
proceed on her voyage,these supplies being furnished at the reqnest
of the schooner and on her credit, the master not having money or
oredit to purchase them. The libelant further alleges there was a
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balancedire ;for thesupplies'fw-nishedof $1,421.44. On February....
25, U,82, the claimant, MorrisR. Hunt, filed an exceptionin the
district court alleging "that he is the ownerof said'schoonerMorn-'
ing Star,with her boat, tackle,apparel,and furniturejthat he ex-
ceptsto saidlibel, andallegesthat thesaidcla.im'statedins8,id,libel
is not a lien on saidvessel,and that,thesameis'stale,and'ooten.. '
forceableagainsther in the handsot1orownedbyclaitnant(whois a,
bona fide purchaserfor value." Ona hearingbeforethe mstrictcourt
the exceptionswere overruled,and theelaimantrequired:toanswet
the libel, on failure of which the court enteredIt decreein favor of
the libelant for the amountdue, from whioh decreethe claimanthas
taken an,appealto this court,andnow moves to amendthe excep-'
tions in orderto showwhen he becamethepurchaserof theschooner,
and thereby to raise the question.whetheror not he is a bonafide
owner,so as to relieve her from themaritimelien setup in the libel.

The generalrule is that when an appealis takenfrom a decreein
admiralty it suspendsthe qecreeofthe district court, and' the'case
proceedsde novo in the circuit court. The libelant is, as he'wasin '
the district court, theactor in the case. He,still hastheaffirtnative,
and mustmakeout the allegationsof his libel; and therecan'beno
doubt that it is competentfor the cl,>urt ,to allow amendmentsto the
pleadings-eitherto the libel or to theanswer-inorder thatthecase
may be properlyheard'anewin the circuit court. It is also Ii mat-
ter of every-daypracticefor additionaltestimonyto be takenOn botli"
sides in the circuit court,,and that testimonymay entirely change
the caseas it stood befOTe the district court. It is also competent
for the circuit court to protect the rights of parties where a.mend-
mentsareallowed to the �p�l�e�a�d�i�n�g�s�~ In this casetheclaimantreTied
upon his exceptions,and no proof was offered,and he has brought
the caseto this court upon the ruling of 'tbe district court, which
held that the exceptionswerenot sufficient. The subjectof costsis
alwaysin the control of the court, whethera decreebe given for'the '
libelant or for the defendant.

Theredoesnot seemto be any casecited by counselwhich is pre-
cisely like this, but I am inclined to think that it is within 'the �p�r�i�n�~

ciple of someot the casescited by the counselof the claimant,'arid
that it is not an unreasonableexerciseof the discretion of the court
to l1110w the amendmentwhich is sought to be'made in this case.
Therefore,I shall permit it to be filed; but I must impose condi-
tions upon the claimant,and hold that, as a condition uponwhich
�t�~�i�s amendmentis allowed, the costs of the district court shall be
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paid. The decreeof the district court, as it stannsupon the plead.
ings, I think was right. The claimant seeksby an amendmentof
the pleadingsto presentthe casein a different aspectto this court,
which may,perhaps,showthat the decreeof the district court should
not be permitted to stand; and in order to receive that favor, it
seemsto me that he should pay the costsof the district court. If,
uponproceedingfurther in. this case,he shall succeedin makingout
his defense,then he would be entitled to the costsin this court. I
shall, �t�h�e�r�e�~�o�r�e�, allow the amendment. I would suggestto the coun-
sel that he had bettermake the amendmentin accordancewith the
exact facts in the case,.so if he wants to makeit a questionof law,
it. will fairly arise upon the exceptions,and render any proof on
eithersideunnecessary.

(January 80, 1883.)

In fl.6cordancewith the leavegrantedby the court,the claimantin
this casehasfiled an amendedexception,in which heallegesthat; he
becamea bona fide owner,for a valuableconsiderationof saidschooner
on or aboutFebruary25, 1882,and that thedemandset forth in the
libel is not enforceablein admiraltyagainstsaidschoonerin thehands
of andownedby the claimant.
. A. monition issued.on the samedaythatthe libel wasfiled, andthe

marspalleviedthe sameon the schooneron that day. On March 3,
1882,the claimantgavethe requisitebond,andthe schoonerwasre-
leasedfrom custody. It thereforeappearsby the recordin this case
thatat the time the claimantpurchasedthe schoonershewasin the
custodyof the marshal,held underthe bill for supplies furnishedin
áthiscase,those suppliesbeing furnishedin July, 1880; somepayá
mentshavingbeenmadeon the same,;as shownby the libel, asálate
as October 15, 1880. The remainingpartof the seasonof naviga.
tion of 1880,from October15th, andthe whole 'Of theseasonof 1881,
werepermitted to passwithout anyattemptto enforcethe lien; and,
as alreadystated, thelibel wasnot filed in the districtcourt until the
�~�w�e�n�t�i�e�t�h day of January,1882, and the questionis whetherfrom
�~�h�a�t delaythe lien of the libelant was gone. I am of the opinion
�~�h�a�t it wasnot.
It is not necessaryfor the court to decidein this casewhat would

havebeen the effect of that.delay, provided,within the meaningof
the law, the claimant had becomea bona fide purchaserof the
schooner;but it seemsclear that having made the purchasewhen
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the schooner was in custodia legis for the very bill of supplies in con-
troversy in this case, that he could not acquire a title as a bona fide
purchaser against the libelant. At that time the schooner was in
the custody of the marshal to answer for the supplies furnished in
this case, and I think the claimant is, therefore, not entitled to the
protection which is sometimes accorded to purchasers of vessels made
for value, and without notice of maritime liens against them.
A decree will, therefore, be rendered for the libelant.

THE RED WING.·

(Disf?'iet (foure, E. D. Missouri. December 6, 1882.)

1. LIEN FOR SUPPLIES FURNISHED AT HOME PORT.
A party furnishing a vessel with supplies at its home port on credit fs not

entitled to an admiralty lien upon the '.. essel, except WlIcre a hen is given by
a local statute.

2. ENFORCEMEN'f OF.
Where II state 8tatute gives a lien for supplies furnished at 8 home port, a

lien for supplies so furnished will be enfurced by a court 01 a<llllll'alty I but unly
when it comes strictly within the terms of the statute.

3. TD1E WI'l'HIN WHICH LIEN MUST BE ENFORCED.
Where the state statute prescribes a: time within which the lien must be en- '

forced, if at all, the limitation will berecognizcd by the federal court.
4. WHERE VESSEL IS IN THE OUSTODY OJ>' .A STATE OOURT.

Where, at the time a lihel is filed against a vessel in a court of admiraity, the
vessel is in the custody of a state court, the libelant cannot enforce his process
by seizure until the custody of the state court ceases.

5. SAME-LIMITATIONS-EFFECT OF OUSTODY OF STATE OOURT.
Where a lien for supplies furnished a vessel at its home port was, by the terms

of the statute conferring it, only enforceahle within nine months after the sup-
plies were furnished, and the vessel to which they were furnished was during
the whole of the prescribed period in the custody of a state court, held. that the
fact of such custody did not enlarge 01' suspend the operation of the state
statute.

In Admiralty.
Given Campbell, for libelant.
James Taussig and George A. Madill, for claimants.
TREAT, D. J. The libel is for supplies furnished in a home port.

Under the state statute a lien existed therefor, to be enforced within ...
nine months. More than nine months passed before the libel was
filed. It appears that the defendant vessel was owned by a corpora-
'k-Reportel1 by B. F Rex, Esq., of the St. Louis bar.


