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Cargy, Jr., v. RocEErREAU and others.*
(Cireuit Court, B. D. Louisiana. February, 1883.)

AGENT—L1ABiLITY To THIRD PERSONS.
An agent is liable only to his principal for non-feasance. Whether an
agent per se is liable to third persons on any account, doubted.
Delaney v, Rochereau, 34 La. Ann, 1123, followed.

At Law.

Joseph P. Hornor and Francis W. Baker, for plamtlﬁ

Charles E. Schmidt, for defendants.

PsrpeE, J. An agent is liable only to his principal for non-reasance.
At common law this proposition is not disputed. That the same rule
prevails under the law of Louisiana is settled by the very able and
exhaustive opinion of Chief Justice BerMUDEZ, of the supreme court of
Louisiana, in the late case of Delaney v. Rochereau, 34 La. Ann, 1123.
It is very doubtful if an agent per se is liable to third persons on any
account. A person acting as agent for another is liable for his own
misfeasance, but this results not from the ageney but in spite of it.

The exception in this case should be maintained.

Moore and another v. TLAWRENCE and others.®

(Cireuit Court, N. D. Texas. January, 1883.)

1. CorroN FAcToR—CONTRACT FOR RECEIVING AND SELLING COTTON.

When defendants make a contract that ail their shipments of cotton to a cer-
tain place during the season shall be made to plaintiffs, and that said ship-
ments shall amount to at least 200. bales, the contract is not fulfilled by the
shipment of 200 bales to plaintiffs, and plaintiils are entitled to recover com-
missions upon all other shipments of cotton made by defendants to that place
during the season,

2. SAME—COMMISSIONS. ] ,

Such commissions allowed should be the full commissions; it appearing
that plaintiff’s main expenses were in skill, experience, and 1udgment. previ-
ously acquired, and that all other expense was nominal. :

On Rule for a New Trial.
Wellborne, Leake & Henry, for plaintiffs.
Crawford- & Smith, for defendants.

#Reported by Joseph P. Hornor, Esq., of the New Orleans bar.
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PirpEE, J. Two questions only, presented by this motion, are
to be considered: (1) Were the plaintiffs entitled to the com-
missions on all the cotton shipped by defendants to New Orleans dur-
“ing the season of ‘80 and ’81, or only on 200 bales? (2) Should the
commission allowed be the full commission, or the usual commission,
less the actual expense of selling?

The first question seems to be answered by the terms of the con-
tract between the parties. The contract is fully shown by the prop-
osition of plaintiffs in their letter of April 26, 1880, and defendants’
acceptance in their letter of May 14, 1880. This last letter, in ac-
cepting the proposition of plaintiffs, recites it as follows:

« Line Cr. to amt. 2,500$ to be covered by shipments cotton, October 1,
1880, provided can get it thro, and that all shipments made to N. O. during sea-
son be made to your house, and that will make you, during the season, ship-

ments of at least 200 B. C., and upon this contract we will 8. D. to you for
amt. as we need it at once,” ete.

By this, defendants contracted that all their shipments ‘made to
New Orleans during the season should be made to plaintiffs; and
further, that their shipments should amount to at least 200 bales.
This agreement, on this point, is plain and unambiguous, needs no
construction, and cannot be affected by any usage or custom. As
made, it is certain and lawful, and makes the law between the parties,

The rule of damages for the non-compliance of the defendants, in
not shipping all their New Orleans cotton for the season to plaintiffs,
undoubtedly is the commission which plaintiffs would have earned in
handling the cotton. If all had been shipped to plaintiffs, they would
have earned commission on all. As more than 200 bales were shipped,
as found by the jury and conceded by the parties, the provision in
the contract that defendants should ship at least 200 bales, was com-
plied with, and now this provision has no more to do with the case
than if it had not been inserted in the contract at all. '

The second question argued, it seems, should be answered in favor
of the defendants. The damages suffered by the plaintiffs could only
have been what they would have profited by handling the cotfon;
that is, what they would have received for the handling, less their
expenses in handling. But the evidence submitted on this point is
very meager. So far as the evidence in this case shows, the com-
missions of a cofton factor are all profit, or rather earnings for
attention, skill, and judgment.  So far as the testimony of plaintiffs
goes in the matter of the cotton not handled for defendants, their
earnings are so much less as the full commission on the cotton, and
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their expenses were the same as if they had handled the cotton; and,
within certain limits, it is easy to see how this may be.

When a cotton factor has an office and force of clerks, his expenses
may be as heavy to do a small business as to do one up to the full
capacity of his force. The services of a cotton factor are very sim-
ilar to those required of professional men, where skill, experience,
and judgment form so large an element of the value that mere cler-
ical work becomes next to nominal. The jury in their verdiet seem
to have followed the evidence on this point, and there is no reason
to disturb their finding. :

Substantial justice has been done between the parties, and it is
vain to consider what would have resulted had the facts been different.

The motion for new trial is overruled,

McCorMIcK, 4., concurred.

Apams and others v. AppiNnagTox and another.®
(Circuit Court, N. D. Texas. January, 1883.)

1. PromissorY NoTE—PROVISION FOR ATTORNEY’S FEER,

A promissory note containing a provision to the effect, ¢ and in case of legal
proceedings on this note, agree topay 10 per cent. of the amount for attorney’s
fees,’” is negotiable under the law-merchant, See 14 FED. ReP. 667 of seg.

2. DISCONTINUANCE.

Plaintift having sued both the indorsers and the makers of a promissory note,
had the right to discontinue the action as to the indorsers, although the de-
fendant had set up certain equities as existing between them and the in-
dorsers.

On Application for Leave to File a Motion for a New Trial.

This suit was instituted against J. P. and Z. T. Addington, asthe
makers, and Mulhall & Scaling, as the indorsers, on a promissory
note, of which the following is a copy:

“ GAINESVILLE, TEXAS, November 8, 1880,
«Seven months after date , or either of us, promise to pay to Mulhall &
Scaling, or order, ten thousand eight hundred and ninety-one 67-100 dollars,
at the oflice of Putman, Chambers & Co., in Gainesville, Texas, for value re-
ceived, with interest at the rate of 1 per cenf. per month after maturity until

*Reported by Joseph P Hornor, Bsq., of the New Orleans bar,




