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DUFF, Assignee, etc., v. BINDLEY.

District COu1't, W. n. PennBlJZv,ania. February 20,1883.)

1. 'l'ROVER TO RECOVER VALUE OE' TIMBER BOLD BY OWNER OF UNDIVIDED IN-
TEREST IN LAND.

It being by statute unlawful for an owner of an undivided interest in timber
land to cut down or remove from the land any timber trees having first
obtained the consent of his co-tenaJ;lts, and, as against his non-consenting co-ten-
ants, his sale of lumber manufactured out of timber so cut or removed passing
no title to his vendee, held, in an action of trover against such vendee by a
non-consenting part owner, that the plaintiff was entitled to recover the value
of his interest in the iumber as of the date of the defendant's conversion, with
no allowance for the expense and labor of the trespassing vendor.

2. TIMBER FELLED TREA'l'ED AS REAL ESTATE.
TimberunlawfuUy cut down by an owner of an undivided interest in the

land without the. consent of his co-tenant, and still lying upon the land at the
time of the marshal's sale of the undivided interest in the land of the non-con-
senting owner, who had not eleCted to treat the felled timber as personalty, re-
mains part of the freehold, and the interest of the defendant in the execution
therein passes to the marshal's vendee as realty.

At Law
L. B. Duff, for plaintiff.
Knox et Reed, for defendant.
ACHESON, J., (charging jury.) This is an action of trover, brought

by Levi Bird Duff, assignee in bankruptcy of John Carrier. and An-
drew F. Baum, aga,inst Edwin Bindley, to recover damages for the
wrongful convera.ron of certain lumber, boards, etc., made from timber
cut from a trl;tct efland numbered 2009, situated in Clearfield county,
Pennsylvania. This tract, by a deed dated March 13, 1868, was con-
veyed by John Dubois to John Carrier, AndrewF. Baum. and Robert
Osborne, who took and held the land as tenants in common, owning
equal interests-one-third each. About the year 1876, the interest
of Osborne in·the land became vested in James W. Riley and J. T.
Stockdale. Carrier and Baum were duly adjudged bankrupts in the
year 1874,and their interests passed to their assignee in bankruptcy.
Prior to the commencement of the proceedings in bankruptcy, how-

ever, Smith and McGregor obtained a judgment in the circuit court of
the United States for the western district of Pennsylvania against
John Carrier, and the assignee in bankruptcy took Carrier's title, sub-
ject to the lien of that judgment. The judgment was dilly revived,
and upon an execution issued thereon the United States marshal, on
the nineteenth of June, 1879, sold the interest of Carrier in the land
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to the said Riley, to whom the marshal executed a deed therefor dated
August 25, and acknowledged August 26, 1879.
Under authority from Riley and Stockdale, but without the consent

of the assignee in bankruptcy,-and without his knowledge, so far as
appears,-George F. McLean and AndrewF. Baum cut from the said
tract of land timber yielding about 2,000,000 feet of lumber.. McLean
and Baumcommenced these operations in the fall of 1878 and con-
.tinued them during the year i879, or the greater part thereof. Mc-
Lean and Baum sawed up the timber, and sold and .delivered part of
the lumber manufactured out of it to Edwin Bindley, the defendant;
and this is the lumber which is the subject-matter of: this suit. When
sold to the defendant, the lumber was at the railroad siding at Dubois,
in Clearfield county, and by defendant's direction it was shipped to
him from that point by rail, consigned to him at Pittsburgh. Under
the evidence, the railroad siding at Dubois must be considered as the
place of delivery to the defendant. Upon the shipment to him at
that place the conversion by him of the lumber was complete. In
Pennsylvania, by virtue -of .the provisions of the act of assembly of
May 4, 1869, (Purdon, it is......
"Unlawful for any owner or owners of any undivided interest in timber
land within this commonwealth to cut or remove, or to cause to be cut or re-
moved, from the said land, any timber trees, without first obta.ininj:( the writ-
ten consent of all co-tenants in said Section 1.

The second section of the act provides that-
_.. No sale of any timber cut or removed from such undivided lands before
or without such consent, shall pass any title thereto, and. the parties injured
shall have every remedy in law and equity for thereoovery of the said timber
.trees, and of all square timber, boards, ties, shingles, and other articles what-
soever manufactured therefrom, and also for the recovery of damages for the
cutting or removing of the same, which they now bave against an entire
stranger to the title." .

And section 8 provides that-
" Upon the violation of the provisions of the first section of this act, it shall

be lawful for any of the parties in interest to sue out a writ of estrepement,
to prevent any fmiher thereon, or the removal of any timber then
ready cut, or both, which said writ shall be of force until the interests of the
parties shall be set out in severalty, or the writ dissolved by the court, or the
action of partition in reference to said land finally ended."

In the present case, McLean and Baum, in cutting tbe timber
tract 2009, acted altogether without the consent of the assignee ip
bankruptcy, and thel'dore, as to him, they were naked
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willful wrong.doers.Nor did theyacquire,asagainstthe plaintiff, any
bettertitle to the lumber, the boards,etc., than they had in the tim-
ber itself. The assigneein bankruptcyhad the sameundivided in-
terest in the lumber as he had in the timber out of which it was
.sawed. It follows, therefore,that the saleby McLean and Baumto
the defendantdid not conveyany title to the plaintiff's shareof the
lumber, and the plaintiff is entitled to a verdict accordingto the ex-
tent of his interest in the lumberso sold and consignedto the de.
fendant. From the defendant'stestimonyit appearsthat the first
delivery to him wasof 22,800feet of clearandcommonpine boards,
on June21, 1879. The next deliverieswere on July 24, August 28,
and September18, 1879. As to the quantities delivered at these
datesthereis no controversy. Thecounselwill furnish you with the
figures in their respectivestatements,which they will submit to you.
The other deliveries to the defendantwere made in cars(the num-
bersof 'which we have) at Dubois, on and after November2, 1879.
In respectto the quantitiesof thesedeliveries there is a greatdisá
crepancy,amountingto from 75,000to 85,000feet, betweenthe par-
ties. The evidence here is conflicting. The counsel have com-
mentedupon it and given you their respectiveviews. It will be for
you to determine,from all the evidence,the whole quantity,the num-
ber of feet of lumber, delivered to the defendant,rememberingthat
the delivery took placeat Duboisuponits shipmentby the cars.

Having determinedthe whole amountof lumber delivered to the
defendant,the next questionfor your considerationwill be, whatwas
the plaintiff's proportionor sharetherein? He undoubtedlyowneda
third interestin right of Baum. He claims anotherone-third inter-
est in right of Canier. Bqt Carrier's interest in this tract of land
wassold by the UnitedStatesmarshalon June19, 1879. Beyondall
questionthat salecarried to Riley, the purchaser,Carrier's interest
in all timber then standingon the tract; but I am of opinion, and
chargeyou, that it went beyond that, and also embracedall felled
timber which then remainedon the land. I am of the opinion, and
instruct you, that suchtimber........timber cut down by McLean and
Baumprior to thedateof themarshal'ssale,but still lying on saidtract
No. 2,009,at the timeof saidsale-mustbe regarded,asbetweenthe
theparties to this controversyand thoseunderwhom they claim, as
partof the realty. Rogers v.Gilinger, 30 Pa.St. 185; Leidy v. Proc-
ter, 97 Pa. St. 486. Hence,in right of Carrier, the plaintiff hadonly
an interestin so much of the lumber in question-thelumber deliv-
ered to the defendant-aswas sawedor made from timber removed
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from tract No. 2,009 prior to June 19, 1879, the date of the mar-
shal'ssale.

The jury may fairly assumethat the 22,800 feet of boardsdeliv-
eredto the defendanton June21,1879,wasmadefrom timber which
had beenremovedfrom the tract prior to the marshal'ssale. But
how much, if any, of the lumberdeliveredafter June21stwasmade
from timber removedfrom the tract prior to June19, 1879, has not
beenshown as clearly asis desirable. I, however,leave you to de-
termine,underall the evidence,how the fact is.
, In assessingthe plaintiff's damagesyou will ascertainfrom the

what was the fair valueof the lumber.at the railroad siding
at Duboisat and immediatelybofore the time it was put on thecars;
and you will make no deductionor allowancefor any expensesMc-
Leanand Baumwereat in cutting the .timber, or sawingit, or in re-
moving it to the railroadsiding. I havealreadyinstructedyou that
the plaintiff's interestin the sawedlumberwas the sameas his in-
terestin the timber itself out of which it was made,and inascertain-
ing its valueno abatementis to be madeon accountof what McLean
andBauID'slabor andexpensesmay haveaddedto its value. They
weremeretrespassersas againstthe plaintiff. and entitledto no such
allowance,and in this respectthe plaintiff is in no betterposition.

Let me briefly recapitulate: The jury will ascertain-First,the
whole quantityof lumber deliveredto the defendant;.second,thede- .
fendant'sproportionor sharethereof, in accordancewith theinstruc-
tions alreadygiven; third, the fair value of the lumber at the rail-
road siding at Dubois at the time it wasput on the cars. Having
determinedthese matters,the money value of the plaintiff's share
will be of easycalculation. To that value so ascertainedyou may
add (and it will be properto add) interestto this date.

BALTIMORE & O. R. CO. v. HAMILTON.

(Oircuit Court ;W. D. April 4, 1883.)

1. PRACTICE-MoTION TO QUASH AT RULES.
When the caseis at rules, the defendant,in his individual capacity,may

makea motion to quashfor matterspatent in the suit.
2. SAME-WRIT OF REPLEVIN-U:!'llTED STATES CIRCUIT COURT.

As the laws of Virginia do not admit the.actionof replevin, the writ of re-
plevin issuefrum this court.


